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Adudit of Companv Accounts

[3} Section 123 (General provisions as to contents and form
of gocounts)

We have been considering this subject since 19BS.
Cur Bth Annual TReport (subjectzs considered during 1991}
contained the following :

" As we explained in paragraph 1.} of ocur Seventh
Eeport (subjects considered during 1990} we have been
considering the subject of auditors' reports, and the
question of why there are so few "adverse opinion™ reports
in respect of the accounts of listed companies in Hong
Kong, for somes time.

A5 we also explained in the Beventh Report, it had
become clear during our previous discussions that many of
the points keing made related to actual practice, i.e. to
the interpretation of auditing standards, rather than to
the contents o¢f the standards. We had therefore decided
that, befeore reaching any conclusicn oo the subject,
discussion should continue between the Registrar General
and the Heong FKong Society of Accountants to see 1if thev
could reach an  agreement on what amending legislation, if
ANV, WaS Necessarv.

We concluded the Seventh Report by moting that the
position of the Registrar General and the Society on the
subject 5till differed and that discussions were
-continuing. We stated that we did not wish to make any
recommendation until these had been completed and hoped
that this weould take place in the first half of 199]1.

However, we have *to record that the present
poesiticon is still as formerly, i.e. that the discussions
betweesn the Registrar General and the BSoclety are
continuing. We hope that fthey will be cencluded during
lagz, v

At our OQctober Meeting, we considered a lengthy
paper by our Becretary in which he informed us that the
Registrar General had taken legal advice from the Attorney
General on the subject.

In wery brief summary, the Attorney General had
not expressed any serious dissatisfaction with the bases of



the existing legislation and practice but had suggsested =
numober ©f rhanges in the Companies Ordinance to assist in
raising the standard of the financial infeormaticn in
cCompany acctounts.

We decided that we would like to have the views of
the worganisations usually <consulted on these matters on a
numnber of the suggestions made by the Attorney General
pefore we reached any conclusions.

We +therefore instructed our Secretary to write to
the organisations accordingly and we hope to consider their
views at a meeting early in 1993.

We will explain the views of the Attormney General
in detail, together with our conclusions on his suggestions
for changes in the Companies Ordinance, "in our next Report.

(2} Imner Regserves of Banks

25 with the foregoing item, this item has been
under consideration for some considerable time, pending the
cutcome of varicus discussions being carried on between the
Administration and the banking industry.

. We understand that discussions by the Commissiocher
of Banking with the Hong Kong Socclety of Accountants and
with the Hong Yong Association of Banks are in progress and
we look Forward te learning the outcome ¢of these as soon as
possible.

{3} Proposal to allow Auditors to inceorporate

In our B8th Annual EReport we referred to a redquest
from the Hong Kong Bociety of Accountants to the
Aidministration that section 140(Z2)i{c) of the Companies
Ordinance, which prohibits & body corporate from acting as
an auvditor of a company, should be repealed, thus opening
up the possibility of incorporated auditers. .

We roncluded our comments by sayving :



" We advised Monetary Affairs Eranch that we were
cenerally svmpathetlic to the proposal. However, we felt
that we rcould not reach anvy final conclusion pending

further information, particularly with regard to
arrangemnents for provision of professiomal indemniiyv
insurance by incorporated auditors. The representative cf

the Branch confirmed that the matier would be referred back
to us for further consideration in due course. ©

We understand that the discussions between the
Monetary Affairs Branch and the Society of Accountants
continued during 1992 and that the matter will probably be
referred baclkk to us for further constderation in the first
half of 1%93.

The Cadbury Committee Report

Audit Committees

The draft EReport of the Committee chaired by Bir
Adrian Cadburv entitled "The Financial Aspects <f Corpcocrate
Governance" swas published din the UK in May and at our
meeting in  June we considered a paper by our Secretary
containing summaries of the Report's main recommendations.

The Cadbury Report proposed that the beoards of all
listed companies should comply with a 1%-point code of best
practice wWhich was set out in the Report and recommended
that as many other companies as possible should aim at
meeting this reguirement.

It also proposed that within the next two vears
al? listed cempanies should have established effective
audit committeez as required by the Code. The Report
stressed the importance of having independent non-executive
directors on these committees.

There were many other recommendations designed to
increase the effectiveness of audit and the prevention of
fraud.

However, as the Report itself said, the proposed
code reflects existing best practice and very few of the
proposals would reguire legislation.



There seemed to ke only two recommendaticns for
substantial changes tc company law, viz

(1} There should be new legislation to extend to the
alditors of all companies the statutory protection
available 1n auditors 1n the regulated sectors
(banks, insurance compankies, etc.) so that they
can report reasonable susplcion of fraud freely to
the appropriate investigatory autherities, and

{2 Directors' service contracts should not exceed
three vears without sharehoiders' approval.

We are not aware of any public pressure for sither
of these amendments in Hong Kong bet, of course, 1f
evidence of such pressure should appear we will be happy to
conslider the situation further.

The Cadburvy Report recommended that, 1f the code
of best practice and other recommendations im the Eeport
were adopted, there should be another review two years
later to see if they had been adeguate and effective in
practice,

In an interview reported in The Times of 28th May.
S8ir Adrian Cadburvy warned thsat, if standards of company
. reporting and conduct did not rise, legislative regulation
would follow,

We discussed the views and recommendations of the
Cadbury Report at considerable length and we will certainly
keep them in mwind during our future deliberations on
relevant recommendations for amendments to the Companies
grdinance angd related legislation. For example, with
regard to the recommendations on audit committees, we have
in the past reported that there appears to be general
agreement among experts in Hong Kong that banks, more than
any other category of company, should have audit committees
and that we would prefer to wait and sse what developments
take place in the banking sector on use of audit committees
befare reaching a conclusion on whether a general statutory
requirement for their appointment would be appropriate. We
are s5till keeping a check on the situation with regard to
banks where, although the practice of appointing an audit
committese is steadily increasing, it is still far from
universal and the constitutions and powers of the
committees which have been appointed vary considerably. We
da not feel able to recommend a statutorv reqguirement for
appointment of audit coemmittees by anv particular class Gf
companies at this stage. .



Central Clearing and Settlement System “"CCASS"

in our last Annhuazl ERepori we exXplained that, at
our meefing in December 1991, we had considered the draft
of the Securities {Clearing Houses) Bill and detailed our
observations on the draft.

The 8111 itself was Gazefted on 24 Januarv 18952,
The published wversion contained a substantial number of
amendments to  the draft which we had commented on but none
of these appeared to affect the Companies Ordinance and we
did pot think it necessary to enguire further into them.

The Bill was Ifurther amended during its progress
through the Legislative Council. The resulting Ordinance
was Gazetted on 17 July, 1992 and came into operation on 7
Ootober 1992, '

We would like to take the opportunity to emphasize
& polint which we have made previocusly. oOne of the basics
of the new system is that all shares inm the svstem will be
registered 1n  the name 0f a commonl Nomines. The Hong Kong
Securities Clearing Company Limited will have the power
under the terms o©of Section 115 of the Companies Ordinance
{representation of companies at meetings of other companies
and of creditors! to appoinit eorporate representatives 1in
respect of these shares in the system wheo will be able ta
attend and wote at meetings of the respective listed
companies concerned. We have been advised that, 1in
practice, the Hong Kong Securities Clearing Company Limited
will appoint the beneficial owners or controllers of the
shares in the system to act as such corporate
representatives. We feel very stromgly that it is of the
greatest importance for proper corporate governance of
listed companies that ftThe arrangements for appointing the
beneficial oOWners or controllers as gorporate
representatives in respect of the shares held in the new
system, are run fairly apnd efficientlwy,

Prospectuses

Public Offers of Securities and Other Tnvestments

At our February meeting we considered a
consultation paper dissued by the Securities and Futures
Commission {*8FC") which asked wus for our comments on a
Feport on  the subjiect of offers of securities and other



investments prepared by & Working Group formed by the 3SFC.
We also comnsidered a paper b¥ our SecreTary raising a
number of points in conhection with the comsultation paper,
the more important of wnich were as follows

{1} Yetting and Lodgement of Offer Documents
{paragraphs 3.83 - 3.B6 pf the gonsultation paper).
Paraqgraph 3.84 of the consultation document read as
follows:

"3.84 We have considered whether the Commission should

ratain an ultimate right to scrutinize anvy
rarticular offering document and to give or
withthold approval, notwithstanding that it has
transferred the wvetting function to the Exchange.
We Qo not consider that an effective check could
be made unless the Commission were to review in
detail all offering decuments for sacurities for
which applications for listing are made .
Keitheran oecasional spot check nor a Cursory
scrutiny of documents would din our view be
satisfactory. E full review would mean a complete
duplication of function with serious conseguences
for manpower reguirements in the Commission. We
therefore recommend that the Commission  shouid
transfer the wvetting function to the Exchange,
without rTetaining any residual power to carry out
checks 1tself other than the power conferred by
section, 47 of the Jecurities and Futures
Commission Ordinance to call fer a re-transfer of
the function to itself, and except in the case of
investments where it retains responsibility as
mentioned in paragraph 2.83. We understand that
the FRegistrar General considers that approval to
an offer should be capable of being withheld on
public interast grounds, for example 1f <the
sbject of the offer were politically sensitive.,
The Commission has set up arrangements with the
Exchange to ensure that the Exchange will withhold
approval to an offer where this is justified on
public policy grounds."

Dur Secretarvy referred to the statement in the
last sentence of the paragraph that the SFC had set up
arrangements with the Stock Exchange of Hong Komg Limited
f"SEHK"! to ensure that SEHE would withheold approval to an
offer where this was justified on public policy grounds.
This seemed to him to suggest that the S5FC would retain
some influence on the decision 2s to whether or not to
approve an offer which invelved some aspect of public
policy. 1 the other hapd, the Secretary pointed cut that
the fifth sentence of paragraph 3.84 recommended that the



SFC should transter he wetting functien to the S5EHE
wirhout retaining any residual power to Ccarry out checks.

The Secretary thought that tiere was some ambigulity
involved. He also thought that if the SEHK, a private
sector entity, was indeed to have full power to reject an
offer document on public policy grounds, this would be an
upusual situation. However if, alternatively, the 32EBW

would 1in practice follow the SFC's +view on whether g
particular offer should be rejected eon public policy
grounds, would this give rise Lo gueries as to whether the
SEHK was exercising its discretion properliv?

We reached the concliusion that 1f any question
ever aross as to whether the SEHE had exercised its
discretion properly 1in any particular case, the court's
decision would he based on 211 the circumstances and net
simply on whether the SEHK had consulted the SFC.

We also felt that the public would find it very
useful if guidelines were published on how the E&FHE
proposed Lo exXercise 1its power regarding authorisation of
apffer documents in respect of listed securities.

{2 The Secretary was of 'the wiew that {subject to
clarification of what he thought to be the ambiguity in
paragraph 3.B4 relating to rejection of an offer documentc
oz public peolicy grounds, referred to above) the cverall
affect of +the preposals in the consultation document would
. be that the BEBY would be in full contrel of approval of
public offers 1in respect of listed securities, for the
fellowing reasons

fal The contents of offer daocuments will be those
required wunder the SJSEHK's Listing Rules and the
Exchange will be able to walve any particular
regquiremant (paradraph 3.71, page 37).

(b} The BFC will not retain anvy residual power to
carrvy out checks on offer documents {(paragraph
J1.84, page 40)}.

e} The Ordinance will provide, simplyv., that no offer
document will be issued without its having been
authorised in advance by the SFHE {paragraph 3.87,
page 41}). This paragraph of the consultation
paper alsgo states "It would not be right for
the Ordinance to reguire The regulator to satisfy
itself that the cffer document is not misleading,



or +that it <contains adeguate information for an
informed assessment to be made. Weording of that
sort places oo heavy a burden on the regulators
and might open them to civil liabilitwy"™.

The Secreftarv raised two guestions :

fi} WwWill the S8SEHE be reguired to state why it has
refused +to autherise any particular propesed offer
docament?

{ii)} It was not clear to him why the consultation paper
reached the conclusion that it would not be right
for the propasad  legislation to reguire the
regulator to satisfy itself on the information
contained in a proposed prospectus. He pointed
cut that the Registrar General in his capacity as
the ERegistrar opf Companies, has, in effect, been
under such an obligation under the provisions of
the Companies Ordinance since 1972 and he dpes not
have the benefit of a statutory immunity. {The
Secretary was ascuming that, as in the case af the
Seryrities {Pisclosuvure of Interests) ordinance,
Cap. 386, the SFC and the SEHK would be given
statutory immenities in respect of functions
preformed under the proposed legislation.)

. Witk regard to peoint {il, Mr Hanson in his then
capacity as Chief ExXecutive of the SEHEK, confirmed that it
would certainly be his intention that reasons would be
given by the SEHK for any refusal to accept a proposed
prospectus., He state@ that, wnder the SEHK's existing
listing BRules, it was already necessary for the Exchange to
give reascns for such a- refusal.

With regard to point {(ii), the representative of
the SFC at our February meeting, Mr Little, thought that
there was a difference between the existing provisions
under which the Registrar General accepted prospectuses f[or
registration and those in the proposed legislation, i.e.
the difference between the ERegistrar of Companies having
the power under the existing 38D(5) of the Companies
Ordinance to refuse to register a prospectus where there
was evidence that it was misleading and the possibility of
imposing on the BSEHEK, and the B3JFC in the c¢case of
prospectuses in Trespect of unlisted securities, a positive
duty T0o ehgquire into whether or not the material set ocut in
the prospectus might be misleading. He pointed out that
although the Working Group had recommended tThat there



should nat e ary such duty to investigate the acouracy of
the information contained 1in & proposed prospectus, it
wourd still be open to the regulator to refuse tTo authiorise
the prospectus when it c¢ame to 1ts attention that the
prospectus was misleading.

(3} Mr Kotewall raised a point regarding a
racommendation in paragraph 3.107 ¢f the econsultation paper
which read as follows =

"3.107 We recommend that secticon ENQ! of the
Misrepresentation O©Ordinance (Cap. 284) should be
disapplied for purposes of civil claims arising
out of misstatements in offering documents. This
section  enables damages to be awarded for innccent
{as contrasted with - fraudulent}
misrepresentations, & ground which is essentially
the same as that covered now-by section 40 of the

Companies COrdinance. To Dreserve bBoth statutory
remedies side by side wWolld in our wview lead to
confusion and overlap. Some  commentators have

taken a similar point on the U.E. legislation -
see for exXample Gore-Browne on Companies 44th ed.
secticn 11.6.%

He pointed out that, apart from the passage in
Gore-Browne referred to in the paragraph {which itself
acknowledges that there may be differences in the operation
.of the different provisions) ache 0f the other texts which
he had had an opportunity to consult took the came
unegquivocal view.

Mr Eotewall thoewvght that while there might be some
overlap and any confusion should be avoided, he was
concerned  that taking away the remedy provided for by
section 3(l1}) of Cap. 284 might, in some circumstances,
deprive an affected person of an additional recoursea. He
thought that if section 3{1}) of Lap. 284 added nothing {and
none of the other text books which he had consulted made
the same point) then so0 be it. But if it ecould in
principle cover a s£ituation not covered by the other
provisions then 1t should e retained. The position was
not sufficiently clear te Justify taking what might be a
fairly drastic step.

Mr EKotewall also supplied s with a detailed list
of relevant extracts from leading text books which he felt
supported his view.
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Mr Little promised that the 8FC would give caretul

consideration to the points made bv Mr Eotewall,

{4] “Private Piacements”

19 and

Mr EBmith referred to the discussion in paragraphs
20 of the comnsultation paper on decultents which

could reasonably Dbe regarded as not being offers to the
puilic and which could therefore be exempted from the more

Onerous
public.
follows @

"3.39

requirements which would apply to offers to the
Paragraph 3.29% of the consultation paper read as

At present the Commission assists practitioners by
indicating informally, and without legal
commitment, how invitations may be issued without
their being treated as made "to the public®" for
the puUrposes of the Protection of Investors
Ordinance. We alsoe understand that, until two or
three vears ago, the Registrar of Coupanies had
been giving similarly informal views about whether
art offer of shares or debentures would reguire
registration of & prospectus (that is, would
constitute an offer to the public}! for the
purposes of the Companies Ordinance. The
Commission has taken, as a rule of thumhb, 50 as
the max 1mwm number of persoks who may be
approarhed without the iInvitation or offer being
trested as made to the publie, But the Commission
also indicares that the circamstances 1in which
invitations or gffers are wade are relevant, and
has informallwy stipulated at least the following :

la} net more than 5¢ copies of the offering
document or invitation should be issued:

{k} each cop¥ should be serially numbered:

{c} each cop¥y should be individually addressed to
a named person;

{d} each copy should make clear that only the
named addressee 15 entitled to take up the
offer or invitation, and that ke is not
entitled teo transfer his acceptance to any
other person.
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Bometimes, additionzl matters are stipulated, but
the primary concern has beesn that the number
Tecelving the imvitation or offer showuld not
exceed 50, and that the circle of investors should
not be widened.,™

Mr Smith urged that there should be greater
flexibility 4in this matier. He reminded Members that there
had not been any scandals assopciated with private
plarements in the past. In particular, Mr S8mith suggested
that paragraph 3.29% should be altered to read that there
shounld not be more than 50 placees., rather than cfferees.

The consultation paper also suggested Tthat there
should he an exemption for an offer with a minimum
individual ¢cash subscription or purchase price of HKS2.5
million (paragraph 3.33). Mr Smith thought that this was
rquite a substantial sum, which weoulé rule out a significant
number of bone fide private placements which were not being
distributed widelw. He thought that 1f the figure was
reduced to HES0.% millioen or HEKS] million, it would still
be the sart of offer which would not pbke going
indiscriminatels to the public at large.

Mr Hanson thought that the figure of HESC.1
million would be reasohable.

Mr Smith next referred to paragraph 2.103 of the
cansltaticon paper whicli was in the following terms

3,103 By section 414 of the Companies Ordinance,
compensation is pavable "tro all persons who
subscribe for any shares or debentures on the
faith of the prospectus ...". This appears to
preclude claims by anvone eoexcept the original
subscriber. In principle, it seems that someone
who buvs in the secondary market should be
entitled to compensation 1f he suffers loss as a
result of a misstatement in the prospectus. We
recommend that the legislation make this clear.
We further recommend, however, that there should
be a cut-off date for such claims by reference to
purchases . up to say, 6 months after the later of
the first issue and the date when the misstatement
comes to  light. This 15 because after a period
the effect on the market of disclosures in a
prospectus wears off and the market makes its own
asseggment of the investment. Any period which is
chosen 1z necessarily arbitrarvy, but & months
gppedars reasonable.”
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Mr Smith understood the proposal to mean that a
person  weuld bhe abile to claim on  the basis of a false
statement in a prospectus even 1f he hag never read and
relied upon jt. He did not think that this was a sound
basis for e¢ivil liabiiity, He agreed that, 1f there was &
false statement 1in & prospectus, then obvicusly tThere
should be zome criminal sanction. However, 1f someone did
not read a company's prospectus before he bought shares in
it, it did not seem right that, if he subseguently decided
he did not like his investment, he could then read through
the prospectus with a view to finding an untrue statement
which would allow him to sue in  the civil courts. It
seemed to him thet the proposal sought to impose a criminal
ganction in the guise of g civil remedy.

Mr Hanseon supported Mr Smith's views.

Judge Tvler (who had been a Member of the Werking
Groupr Wwhaose report was included in the consultation paper!
doubted whether liability under the legislation recommended
in the @eonsuitation paper would De as open-ended as Mr
smith feared. Paragraph 3.105 of the consultation paper
also recommended that a rclaimant would have to establish a
"causal connection" between the misleading statement and
his lo=gs.

Mr- Gannon suggested that the only causal
copnection which could arise in practice would be the fact
that the investor had read the prospectus before he
invested and made a lpss through relving on the untrue
statement contained in it.

Judge Tviler explained that the reason for
reconmending that the proposal should extend teo the
secondary market had been that, even though the investor in
the secondary market wpuld not himself have read the
prospectus for a new cffering, market consultants and
financial writers would have done sp and their public
comments and advice would have been to a large extent based
o the prospectus i.e. the contents of the prospectus would
have filtered down to, and affected perceptions in the
secondary market. He thought that the reference to a
causal connection 1in paragraph 3.105% of the consultation
paper was intended to pick this peoint up:, 2lbeit in a
rather wvadue way. There had to be spome sort of reliance on
the prospectus.

After our Meeting, the Chairman advised the SFC of
our comments pn the consultation paper.
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Subsequently, Government Dublished a Bill under
which the 2F0 would bBe reszponsible for autherisaticn of
prospectuses. The Bill 1is discussed in  the separate

section of this Report headed "Praspectuses : Authorisation’
and Reglstration.”

Prospectuses

Avthorisation and Registration

We have dealt separately in this Report with a
consultation paper dated December 1991 issued by the
Becurities and .Futures Commissiocn ({"SFC") on the general
subject of public affers of securities and other
investments, which we considered at our February Meeting.

We also menticoned In our 8th Annual EReport
{subjects considered during 1991} that at owur meeting in
November 1991 we had congidered a paper frem the
Administiraticon setting outr detaiied proposals for
amendments to the existing preovisions of the Companies
Ordinance regarding registration of prospectuses which
would implement the recommendations on  this subject
contained 1in  the Report of the Securities Review Committees
popularly known as the Hay Davison Report. It might be
thought rather odd that such proposed drafting instructions
should %»e spbmitted to uws for our comments in November 1591
"when their subject matter was to be included in a pulxlic
consultation exercise starting the following month, but we
were advised that, in wview of the urgency of the matter,
drafting of +the legisiation was proceeding in apticipation
of a favourahle public reception te the propesals during
the consultation process.

A ~draft Bill implementing the drafting
instructions considered at our meeting in November 1%%9]1 was
dulv presented to us for consideration at our meeting in
May.

Bagsipally, the Bill contained all the provisions
necessary to  amend the Companies Ordinance to give the SFC
the power to authorise prospectuses for registration under
the Companies Ordinance. It was explained to us that the
SFC would delegate the power to authorise prospectuses in
respect of shares in listed companies to the Stock Exchange
of Hong Kong Limited {("SEHK"}. Once a prospectus had been
authorised by the JSEHE or the B8FC, as appropriate, the



formalities of the actual registration process would be
carriedd out by  the Registrar General in his capacity as
Eegistrar of Companlies.

We raised a number of points regarding the draft
BEill. Most of these were of a very technical mnature and we
de not *think 1t necessary to detail them in this BReport.
However, there was a point of principle which we think is
of some general importance.

The existing section 40a(l}) of the Companies
Ordinance preovides that where a prospectus includes any
untrue statement, any person who authorised the issue of
the prospectus shall be liable to impriscnment and & fine
{on indictment . $0.5 miilion and 3 years; on SUmmary
conviction &0.1 million and 12 months) unless he proves
either that the statement was immaterial or that he had
reasonable grounds to believe and did up to the time of the
issue of the prospectus believe the statement to be true.
Section 40A(2) provides that a person shall not be deemed
for the purposes o¢of this section to have autheorised the
issue of a prospectus by reason only of his having given
his consent tTo the inclusien in the prospectus of a
statement made Ly him as an expert.

It is clear from the definition of “prospectus" in
secticn 2 of the Companies Ordinance that section 404 only
applies to a prospectus issued by a company inceorporated in
Hong Kong.

AT the time we considered the draft Bill, the

provisions of Lhe Companies Drdinance relating to
prospectuses of companies incorporated overseas were
contained in Part XII (sections 342 - 343} of the
Ordinance. Thev did net include an equivalent of section

4GA i.e, there was no provisien 1in the ©Ordinance for
prosecution in respect of an untrue gstatement 1in a
prospectus for shares in an overseas company.

The draft EBill propesed to change this situation
by introducing a new section 34ZZF which would apply section
40A to prospectuses offering shares in companies
incoerporated overseas. The representative of the SFC
present at our meeting in May, Mr Gerard MeMahon, explained
that the purpose ¢f the proposed new section was o ensure
equality nf treatment so that parties who authorised
prospectuses 1in respect of Hong Kong companies and those
who authorised prospectuses in respect of overseas
companies would all be egually liable te prosecution for
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any untrus statement contained in a prospectus issueq in
Hang EKeoeng i.e. to provide a level pleyving Field in this

Tespect.

This proposal was discussed at some length at our

May Meeling and a number of subseguent meetings.

The views of Members wha obhjected to the proposed

new section 242F can be summarised very briefly as follows:

{al

{o)

It was wrong in principle for Hong EKong to
introduce a ¢riminal sanctiosn inh  respect of an
untrue statement 1in a prospectus issued here in
respect . of shares 1n &4 company incorporated
overseas, say in the UK. Under UK law the company
would have to register the same prospectus in the
UK and the UK awthorities c¢ould prosecute in
respect of any untrue statement contained in it.
If the company could alsc be prosecuted in Hong
Kong in respect of the same offence it would be
subject to double jeopardy.

in any event, the previsions of section 402 were
unreascnable. & tvpical modern prospectus
contained 40 - 50 pages, full o¢if technical
information and detail. It was not unlikely that
there would be an error somewhere, possibivy of a3
Very minor nature, such as the age of a
non-execptive director. WNone of the other
directors who signed the prospectus would be aware
of the error nor would it reallv affect the merits
of the shares on offer, but, on a strict
interpretation of the section, they would all be
liable to prosecution and be subject to
Potentially heavy penalties. 0f course, 1t was
unlikely that a2 prosecution would take place in
such circumstances and, 3if it did, the directors
woruld be able to taKke advantage of the statutory
defence by proving that the error wasz immaterial.
Hovever, the prosecution would inevitably
embarrass the directors and they would be invelved
in considerable time and expense 1n defending
themselves. The law should he amended to remove
the possibility of such a sitwation by providing
that there was only an offence where an untrue
statement WaE matertal and where the party
authorising the prospectus made the statement
knowingly and wilfully. Furthermore, it was
considered that the rTeverse-nnus nature of the
gffence 1imn section 40A might be in breach of the
Eill of Rights Ordinance.
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The wviews of Members who suppoerted the proposail
for the then proposed new section 342F can be summarised as
follows

{a] It was right and reasonable for Hong Kong to have
the right to prasecute 1in respect of any untrue
‘statement in a prospertus which was circulated in
Hong Kong and might therefore lead to Hong Kong
residentes JInvesting in the securities on offer,
There WAS nao logical justification for
perpetuating a gsituation in whtich overseas
incorporated companies and their directors issuing
false or misieading prospectuses in Hong Kong
could be immune from prosecution, whilst companies
registered in Hong Kong and their directors could
be prosecuted for committing the same acts. The
distinction was particularly inappropriate given
that the majority of companies listed an the Stock
Fxchange of Hong Kong are incorporated cutside
Hong Xong. '

{b} The S3FC's representative on the Standing Committee
had expressed the wview to Members that i1t was of
the uatmosi importance that the existing terms of
section 402 should he preserved and that the
proposed new section J4ZF in raspeci of
prospectuses relating to shares 1in overseas
companies should be in basically the same terms.
it was clearlv in the public interest that no
prospectus  distributed or circulated in Hong Kong
be permitted to contain statements which were naot
true. Accordingly, it must ke appropriate for the
law to reguire all prospectuses distributed or
circulated in Hong Kong +to  be truthful and oot
misleading to the public, and provide an effective
criminal detarrent to prevent misleading
prospectuses from being iIgssued. Members of the
Standing {Committee were alsg advised that the
Attorney General had considered the Bill of Rights
Ordinance objection and had formed the opinion
that neither +the existing section 402 nor the
proposed mew saction 342F was in breach of the
Ordinance.

The Administration was adviged of the views which
had been expressed at the variocus meetings of the Standing
Committes.

In the event, when the Companies {(Amendment) {(No.
2} Bill 1992 was Garzetted on 3 July 16%2, it did contain a
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neiw section 342ZF which in effect applied the terms
existing section 403 of the Companies Ordinance to
vses In respect of sharesg in companies incorporated
. There were several technical amendments To the
of the proposed new secticon during its progress
the Legislative Council but this did not affect the

basic provisiocn. The Bill was subseguently Gazetted as the

Companie
and wil
the Gove

g {amendment)] Ordinance 1992 on 24 December 14992
} come into operation on a dayv.tc be appointed by
riror by netice in the Gazettie.

Shadow Directors and Nominse Shareholders

during
cetting

In our 8th Annual Repert (subjects considered
196917 we referred to a paper by the Secretarvy
out problems which were alleged to arise for

regqulators from the common use of corporate directors for
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{a}l

(b}

companies in Hong Kong and from what was perceived
a common failure to fuifil the statutory obligation
ectien 1568(10) {a} of the Companies Ordinance to name

directors™ in every Company s register of
5. We recorded that we had instructed <the
¥ to write to the organisations usually consulted
matters for their views amd to submit them to us in
5&.,

We dulv considered a paper by the Secretarv on the
of the consultation eXercise at our meeting in
He explained that he had also taken the opportwnity
the organisations for their comments on connected

including nominee shareholders. His letter to the
orgarisations asking for their views had been along
owing lines :

I+ included a brief summary of the main relevant
statutory provisions on  the subjects of shadow
directors, corporate directors and nominee
shareholders;

it commented that the net result of the existing
legisiation onn these subjects was that a private
company which was hot a member of a group of
companies which contained a listed company could
have all of its shares registered in the names of
nominees and all of its directors could be
corporations; for the sake of convenience such =z
company 1s hereinafter referred to as "an ordinary
private companvy";
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it explained that representations had been made to
the Standing Committee that, while regulators
recoganised that this position had many Jegitimate
commercial advantages, 1t alsc ®meant that an
ordinary private company could be a very effectiive
vaehicle for commercial erime by reason of the fact
that the Identity ¢f it's real controllers could
easily be concealed from parties dezaling with the
COMpPAIY;

it explained that some requlators considered that
they had insufficient legal pawer toc ascertain the
uUltimate opwnership of an ordinary private company
when it was involved 1in a fraud; the procedures
for appointment of an inspector by the Financial
Secretary under the provisions of the Companies
Ordinance were considered to be neither fast
enough nor flexible enough to be fully effective
in serious cases of fraud;

it explained that the 3tanding Committes had not
reached any conclusicns om  the Tepresentations
made to them but had neoted several possible
amendments to the existing legislation which might
assist regulators, as follows :

(A} Shedow Directors

{i} Heavyv increases 1in the penalties for
breach of the provisicns of sections 158
and 1588 of the Companies Ordinance.

(i1} Introduction of a reguirement for the
form of znnual return of every companv to
contain a positive statement by the
director and secretary signing the return
that, to the best of thelir knowledge and
belief, there were no shadow directors of
the company cother than those named in the
annual! return (if any). Anv director or
sacretary who wilfully made Ssuch a
statement which was false in any material
particular, Kknowing it to be false, would
be liable to the hegvy penalties provided.
for in sSection 349 of, and the Twelfth
Schedule to, the Companies Ordinance,
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{B: Corpaorate Directors

The introduction of a completse ban on

corporate directors, as was originallv
recommended by the Jénkins' Commititee in the
C.K. and bw the Company Law Revision

committee in Hong Kong in their Second Report
published in April 1%73 ({paragraph 7.6, page

211y, Corporate directors are not allowed in
Singapore -~ section 145(2) of the Companies
Act.

{C] Nominee Shareholders

The introducticn of a reguirement for
directors of all companies to give detalls
in" public registers of their beneficial
interests 1in the shares of the companies.
This is the existing law in the U.K. -
section 324 of the Companies Act 1985, This
would still mean that norp-director beneficial
awners of shares in an ordinary private
company held in the name of nominees would
not need to disclose their interests;

it explained that the Standing Committee were very
ronscious of the legitimaTe advantages which the
existing law on ordinary private companies held
for the private sector and were also conscious of
the fact that, even if the amendments to the law
referred to in (e}l above were implemented, they
could be avoided to a large extent by intending
swindlers switching TO the use of overseas
incorporated companies O which the new
reguirements would not apply {altheough it always
had ta be kept 1in mwind that the Financial
Secretary could appeint inspectors in respect of
an overseas company which had, or had had, a place
of business in Hong Kong - section 1464 of the
Companies Ordinancel); in short, the 8tanding
Committee were cautious about recommending new
provisions which would complicate the carrying on
of legitimate btusinesses but which ecould be
avaoided without too much trouble by intending
swindlers;

it pxplained that anocther approach which had been
suggested was that Heng Kong shouwld follow a
number of other jurisdictions by requiring every
private company carrving on business in Hong Kong
to give details of the identity of the beneficial
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awners of its snares and of the ultimate
controilers af anyv  corporats directors., such
informaticn to be kept in confidential files for
use by regulaters only and not teo be disclosed
publicly; and

{ny it referred to the fact that this was a
complicated and controversial subject and
explained that, Yefore reaching any conclusions,
the Standing Committes would be very grateful for
the views of the organisations consulted,
intluding any information about problems wiich the
exlsting system ¢aused for their Members.

At  our March Meeting, the Secretary reported that,
of the mnine organisations which had submitted comments in
reply to his letter, only three had indicated a degree of
suppert for some of the possible measures referred to in
his letter and summarised at {e) and "{g} above. A number
of organisations tThought that the suggestions would be
unenforceable in Ppractice especially in view of the fact
that would-be swindlers could alwavs resort to the use of
off-ghore companies, which weould not be subject to the
suggested new reguirements.

The Following suggestians for alternative
approaches were made

- fal "We believe that the problem, to the extent that
it exists., should be dealt with by means of more

effective investigatory Temedies rather than
massive public disclosure of legitimate private
interests"” - Hong Kong Assoclation of BankKs.

(bl  "We suggest that &a more effective approach to
establishing beneficial ownership in cases under
investigation would be legislation which enabled
the requlateor te conduct an enguiry, having
cbtained the authority of & magistrate" - Hong
Eong General Chamber of Commerce.

{ey "The introduction of wmere inforwmation oo the
anntal rTeturn with respect to¢ shadow directors
would not only eliminate this practice but would
also nulilify the use of nominee shareholders since
it 1is commeon for a shadow director to be a2 major
shareholder as well”™ - Hong Kong Society opf
Accountants.
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{dl "Therefore we propose  That what sheould happen
siiopld be an  expansion of relevant investigatory
powers and not a genearal change Ln the pattern of

Hong Kong registraticn" - Law Society of Hong
Kong.

{e} "Thisz Chamber suggests that a clear definition be
given for "director” and "shareholder™.

Difficulties are already belng encountered by
directors and rcompany s&ecretaries in ascertaining
whether anvy "shadow director™ exists in their
companies because the concept of "shadow director™
i= not «¢lear owing to a lack of definition™ -
Chinese General Chamber of Commerce.

{E) M"Morecver, there is no clear legal definition or
reference in the Ordinance as to who showld fall
within the category {of shadow directorl" -
Chinese Manufacturers Associlation. :

After caraeful consideration of the detailed
replies received from the organisations consulted, we
agreed that the best way 1o approcach this problem would be
to  give regulatars greater atcess te inspections, subiject
tc safequards to ensure that this would not be abused. We
agreed that the existing arrangements for appointing
inspectors were too inflexible.

Mr Ip., the Member repressnting Monetary Affairs
Branch at our March Meeting, confirmed that the Branch was
considering the whole gquestion of statutory provisicns for
investigations, resources for such investigations and the
delegation of power to authorise an inspection and would
come back to us on the subject at a2 future date.

Purchase by a Company of its own Shares

Possible Use of Unrealised BReserves

S82ctions 4% - 495 of the Companies ©Ordinance
contain provisions under which companies can purchase their
ownt shares. These provisions were introduced in 1991 and
are based to a large extent on the corresponding UK
Jegislation. Adlthough the Drovisions are fairly
complicated, o©ne underlying principle is that companies can
onlv repurchase their sharesg out of realised profits (or
the proceeds of & new issue ©f shares made for that
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pUrpese] . However, private companies can, under sectioks
4 I - 43 ¢, purchase their own shares out of capital if
there are RU distributabie profits availabhle. The

procedures involved are complicated, with provision for
pulziic advertisement of the proposed purchase and an
opportunity for any member or creditor of the company who
obhiects to the proposal to apply to the court to have the
proposed Purchase cancelied. The c¢complicaticons are
obvieously all designed to prevent abuse of what is, after
all, a reduction of the purchasing company's capital,
something which until a few vears adgo waygs regarded as
anathema unless specifically authorised by the courts.

We dealt with wvarious aspects of the subject of
repurchase of shares in our Annual Report (subjects
considered during 1%%1) and the last two paragraphs of the
Beport read as follows :-

" One outstanding matter in eonnection with share
repurchages 1is that when the proposals were the subject
of a2 public consuliation exercise conducted by the 8FC
and the SEHE, +warious members of the public had urged
that vroperty  companies should be allowed to  use
ynrealised reseTves representing increases in  the
valuation of properties, for the purpose of making
repurchases.

This 1is & controversial proposal with considerable
implications and rawmifications, as we pointed out in
our Seventh Annual Report (paradrapis 3.11 - 3.14). We
have therefore appeointed a Sub-committes Lo consider
the propeszl and expect to have their report for
consideration at our meeting in April 18832.¢

The Sub-committee’'s Report was duly submitted to
us for consideration at our April Meeting.

The Report started with a detailed review of the
background to the subject which we do pot think it
necessary to Treproduce here, but the summary of the
Sub-committes's digcuszions and conclusiopns read as
follows:-

*"In discussions the sub-committee considered the following
points -~

- Equality of treatment for Hopg Kong listed companies
and overseas incorporated companies 1n ability to buy
back shares out nf capital reserves "




The sub-rommittes acknowledged that some overseas
incorporated companies with a ligting on the Hong Kong
stock Exchange wWill be able to use capital reserves to
buvback their own shares 1f the company law in the
place of incorporation 50 paermits {such as in
Bermudal . Sucrh companies Will be only subject te the
Code amnd the Listing Rules which allow buvbacks to be
financed put  of permissible reserves, Creating an
apparent unfair advantage over locally incorporated
companies and possibly encouraging companies to change
their place of imcorporation.

Members of the sub-commititee did not consider that this
was a valid reason on its own to permit Hong Eong
listed companies to wuse vcapital reserves for share
buvbacks.™

Eelevant regulations in other jurisdictions

The sub-committes studied carefully the restrictions
placed on the use of funds for financipng share
repurchases 1in other jurisdictions. Apart from the UK,
the sub-committee copsidered requirements in Australia,

Canada and the US. In the sub-committees's wview,
nothing in the redquirements of those Jjurisdietions
suggested provisions which could helpfully be

incorporatad inte Hong Kong's own reduirements.

Use of a "Scivency fesgt" in capifal redistributions

ne of the safeguards which is wused to protect
creditors of private companies which finance share
buybacks from capital reserves, is a s¢elvency test on
the Company. The Members of the sub-committee did not
feel that thevy wished to extend this provisien to
listed companies.

Sharehclder Approval

On a slightly sebarate issue, the Members of the
sub-committes considered the suggestion that if capital
reserves are to be used to finance a share repurchase
there should be 2 requirement for shareholders to
approve the use of such funds on each pecasion that it
was suggested thevy should be used. This contrasts with
the current arrangement under which all share buybachks
must be approved by sharehelders uwnder the Companies
Ordinance, the Code and the Listing Rules. Under the
Listing ZRules this approval can take the form of a
general mandate for the fellowing vear. Under the "
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suggested arrangewent, the sharehelders would De able
to grant a general mandate +*o buvback out of
distributable profits withouvt being ferced at the s5ame
time ta permit the use pf capital reserves.

on nocasions when it was suggested that capital
reserves Should be used, a separate resolution would
have to be passed by a special shareholders meeting,
stating the terms of the proposed buvback. The terms
could also include a warning about the potential
conseguences g.49. volatility of the reserves, anv
persaonal liakilities of the directors and any
requirements to izsye new shares (possibly in  a
depressed property market}) 1f the revaluaticon reserve
fell below a certain amount.

Regtriction of use of ¢gpital reserves for buybacks to
certain tyvpes of "property" compapies

The sub-committee considered the suggestion that, since
there is a large preponderance of property companies in
Hong EKong, the distributable profits test should be
changed to accommodate the special needs of these
fompanies.

The Members considered the argument that property
companies often have large revaluation reserves wWhich
they would Iike to distribute to shareholders in the
form of a share repurchase scheme. Manv properiy
companies trade at 1less than net asset wvalue zas
investors are aware that property prices are not stable
and the cCcompany may not be agble to realise the
Tesarve, This is5 compounded by  the problem that
individual shareholders do neoet have control over the
Timing and disposal of the property portfolioco. In
theory, compbanies trading at a significent discount ta
net asset walve could buy back the shares and realige
the revaluation reserve when selliing the properties at
the revaluad price.

Implicit in accepting this argument is & need fto define
what type of company would dgqualify as a “property
companv" . The sub-committee identified two main types
of property companies - property investment companies
and property development companies, though it was noted
that there would be difficulties in achieving a clear
distiprtion between the two, a8 most property companias

. engage in  both activities. Most property development

companies will have a reasonably rapid turnever on
their property portfelics and be able to realise the "
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difference [profit}l between ¢ost  and market value as
soon &5  the property  is  sold. Property investment
companies, opn the aoather hand, will not tealise this
difference s0 easily and therefere the difference
between cost and market value will be unrealised and
constitute an undistributable resarve,

After having considered this argument, Members of the
sub-committee decided that it did not justify a special
cace being made for property companiss. There were
several reasons for this. Tirst, the Members felt that
EVEen if it were possible to find a watertight
definition of "property companies”™, other companies
with large property holdings might <¢laim that the
exemption should extend equally to them. This type of
case, however, is very different. A rcompany
headguarters  or production facilities held for a
company's own use may show a large increase in value
on the revagluation reserve account but this is unlikely
ever to be realised. Permitting use of these regerves
for Share buvbacks, Mambers felt, would bre
ilnappreopriate. The second reason for the Members'
decision c¢enired arcund the velatility of the Hong ¥Kong
property market. a4 revaluaticon, and the reserves it
creates 1in  the accounts, cannot be expected to remain
canstant as the property market fluctuates.

RQuite apart from these twe reasons, Members were

unconvinced about the ACCUTacy of revajuations,
especially on properties which had net been zold for a
significant period of time. The sub-comnmittees

considered a number of ways 1n  which, 1t had been
suggested, the accuracy of such wvaluations could be
improved. These included a reguirement for the
valuation tc be prepared by an independent valuer
meeting international standards for consistency and
rompleteness of reports and a requirement for two
valuations to be provided with an interval of time
petween them, to guard against expleitation. of gudden,
unsustained wmovements in property values. The Members
of the sgub-committee remalined unconvinced that these
measures would be effective.

Ose of fixed asselfs  other than property for
distribution through permissible capital pavment

Although Members of the sub-committee had concentrated
principally on Droberty revaluation reserves, it was
noted <that other assets can also create 2 surplus on
revaluation. For instance, securities held for
investment purposes could be marked to market. A "
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surplus cowld alsc arise on the revaluation of plant

and wmachinery. Memberz c¢onsidered that even greater
praobliemws arose with these tv¥pes of assets Tthan with
properiv. Share prices ¢can be more wvolatile than
property prices, making reserves Teised by their

revaluation ceorrespondingly uncertain. EKormally plant
and machinery depreciate in value over time rather than
appreciate, The problem with waluing this type of
asser 1z the difficulty in obtaining an independent
valuation with the same developed standards as those
applied to properiy.

Restriction  of use of capital distribution from
revalualiogn reserves Lto_an adreed percentade

Continuing to explore wavs of reducing risks to
creditors, Members of the sub-committee studied the
possible use of imposing restrictions on the percentade
of the revaluatlon reserves that can be used to make
the permigsible capital payment. It had been suggested
that the perecentage showld be 50%, but that a lower
figure might be reguired 1f there were tp be 1no
additional creditor protection. Banks are allowed to
use a 7O0% figure when calculating capital adequacy
ratios, but this figure 1is not used to calculate
permissibhle distributions to shareholders.

The sub-committee noted the comments of Mr Tony
Nicplle, ex-Commissioner of Banking and a member of the
Standing Committes, that in his capacity as
Commissioner of Banking, he had allowed a proportion
(70%) of unrealised reserves in respect of revaluations
nf property to be used for the purposes gof the capital
adegquacy rules applving to authorised {inancial
institutions, There had been suggestione that this was
a precedent for allowing part of zuch a reserve to be
used for share repurchases, Menbers noted, however,
that - Mr Kigolle had been at pains to peini gut the
significant differences between the two situations. In
particular, the Standing Committee's recommendations
Telate to distributable profits while the capital
adequacy rules relate to assets which will remain in
the authorised financial institutions.

Members ocf the sub-committee were of tfThe opinion,
therefore, that in the light of Mr Nicglle's comments,
the Banking Commissiconer's ©practice regarding capital
adequacy in mno way created a precedent for the use of
unrealised reserves in share buvbacks. "
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Re-issue ¢f spares to cover subseguent reducticns in
the revaluation reseTve

As has been mentioned previously, Members of the
sub-committese had observed that revaluation reserves
are mnol a constant feature and will change as properiy
prices fluctuate and the nature of the property
portfolic changes.

Tc preserve the capital of the company, Members of the
sub-committee considered whether the company should Ee
reguired to re-issue new shares 1if the revaluation
reserve falls by more than either the capital used in
the share buyback or by a fixed percentage. This
percentage might be the same as that used tTo restrict
the amount available for distribution, as discussed
above.

Members considered that this could cause probhlems if
the reduction in revaluation reserve were due to fall
in property values rather than a restructuring of the
property portfolio. In this case, the lower property
value wonrld Lbe reflected by a lower share price, which
would mean that the company would be disadvantaged by
issuing +the shares im a depressed market. The fall in
property  wvalues would usuzlly affect all the companies
in the sector and other companies might also have to
issute new shares, tThus depresgssing share prices further.

Members therefore reiected this ag a useful! mechanism
for the protection of creditors.

Creditor protecticon aspects of use gf revaluation
reserCVES

Members of the sub-committee recalled that the original
probhibitien on share repurchases had been imposed
partly with a View 1o protecting a companv's
creditors, In 1lifting this prohibition, the new
provisions in the Companies Ordinance nevertheless
attempted to maiantain as great a degree of protection
as possible by reguiring that share repurchases could
only be funded out of distrabwtable profits. Members"
therefore felt that permitting the use of revaluation
reserves to finanee share buybacks went directly
against the spirit of the legislation by creating a
situation in which there could well be a reducticn in 2
company's permanent capital to the detriment of
creditorg, *



"Conelusion

The Members of the sub-committee considered all aspects of
the guestion of whether the fimnancing of share buvbacks bw
the distribution of capital reserves should be extended to
listed companies &as well as private companies. The matter
was consldered with particular reference o property
compahnies, sihce suchh companies had beenl most strongly in
support of the inclusion of thi=s provision, The
sub-committes's principal concern  was that permitiing
listed companies to use capital reserves in share buypacks
could act to the detriment of & companv's creditors and
Members were interested in suggestions which had been made
to minimise this risk. :

In the event, none of the possible safequards considered
seamed to outweigh the danger of companies using unrealised
reserves for share buvbacks, It is therefore recommended
that no change be made to the Companies Ordinance. In
making this recommendation, it is emphasized that section
79D of the Companies Ordinance dees give the Finmancial
Secretary the necessary authority to exempt certain
companies from the distributable profits test. It seemed
te the Members of the sub-committee that this provided
adeguate opportunity for property companies, for example,
to seek permission to use revaluation reserveg and for this
permission to be given on a c¢asSe by case basils, after
Ccareful examination of the circumstances of each particular
rase. "

{End ¢f Sub-committee's Report.}

After wery careful consideration of the Report, we
agreed to adopt the recommendation of the Bub-committee,
i.e. that neo change Yhe made to the present provigions of
the Companies Ordinance which prevent the use of unrealised
reserves from revaluations of property for the purpose of
purchasing a compahv's own shares.

ftumalifications of Companies' Secretaries

In ogur 6th Annual Eeport (subjects considered
during 14989) we roviewed the position Tegarding
cualifications of companies' secretaries (pages 34 teo 44).

In that Eeport, we noted that the statutory
position 15 that section 1%4 of the Companies Ordinance
reguires every company to have a secretary but does not



require the holder of the post Lo possese any specified
Gualification. The position was the same in the UK until
sectipnr 7% of the Companies Act 1%30 was enacted and
introduced certain regquirements regardinpy gualifiications ©o
be helida by the secretaries of public companies. The
section required the directors of a public company to
secyre that the secretary of the company was a4 person who,
firstly, appeared tga them tc have the reguisite Knowledge
and experience €0 discharge the functions of the secretary
and, sgecondly, was either an existing company secretary, or
nossessed certain legal, accountancy ar secretarial
aqualifications or was "“a person wWho, by virtue of his
hkolding or having held any other position or his being a
member of any other bedy, appeari{ed} to the directors to be

capable of discharging those functions® {section
To9(1l}{ell). The section is hnow section 286 of the Companies
aAct 1985, There is still no statuterv requirement in the

UK for tihe secretary of & private company to hold any
qualifications.

We recorded that the Association of the Institute
of Chartered Secretaries and the Administrators in Hong
Kong inow The Institute of Chartered Secretaries and
Administrators in Hong Kong Limited and hereinafter
referrad to as "the Institute") had approached wus in 1984
with a proposal for the introduction of 2 requirement for
companies seCcretaries in Hong Kong ta pPOsSsess
gualifications, and that, in a numper cf respects, their
sugdgested reguirements were mere strict than those in the
TIK. At  that time we had concluded that i1t would not be
appropriate to recommend that legislation be introduced
galocng the lines of section 79 of the UK Companies Act 1980
"but we had undertaken to take up consideration of the
matter again at a future date.

We further recorded that the Institute had
regquested us to resume consideration of the matter in 1989
and we detailed the public consultation exercise Which we
carried out subsegquently.

We also noted that the Stock Exchange of Hong Kong
Limited (“SEHK"} had intreduced new listing rules which in
effart implemented the Institute's recommendations 1in
respect of secretaries of listed companies.

We closed our reporft for 1%89 by explaining that
we had decided to Tesume consideration of the subject after
we had had an  opportunity to  see how the listing rules
worked in practice. we also decided +to consider the
position of secretaries of unlisted companies subject to
statutory prudential supervision at the same time.



AT ogur wmeeting 4in March 1992 we rconsidered a
letter from the Institute suggesting that 1t would be
apcropriate to take the matter up again.

In their letter, the Institunte accepted that the
main thrust owf their submission im 1989, i.e. that
secretariss of listed companies should be suitably
gqualified, had been overtaken by the new BEHK listing rules
requiring this. However, the | Institute asked us +to
reconsider the position regarding companies, beth public
unlisted and private, whicrh were sobiect to regulations
over and above those contained in the Companies Ordinance
i.e. +travel agents, securities dealers., banks, insurance
companies, eto. They pointed ouvt that these companies
pften had onercus compliance requirements to discharge 1in
addition to their obhligations under the Companies
Ordinance. They commented that it had been disappeinting
to nocte that, in recent amendments %to the Banking
Ordinance, the requirement for the Commissioner of Banking
tae approve +the appointment of the secretary of a bank, in
the same manner as he had to approve the appointment of
directors. had been repealed.

The Institute explained that they did net believe
that it would be appropriate toc reaguire the secretaries of

alil companies te be gualified (as was the case in
Singapere) or to confine this reguirement solely fto listed
companies. They sudgested that preotection could best be

achieved by providing £for the Financial 8Secretary or the
Secretary fgor Monetary Affairs to be empowered teo declare
by Regulation which companies would be reaquired to have
‘gqualified secretaries, rather than to have amendments to
all the relevant Ordinances.

The Institute conrfirmed that, i1f the Sianding
Committee felt that there was merit in developing the
proposal  further, fthev would be pleased to provide further
assistance upon reguest.

We instructed +the Standing Committes's 3ecretary
te obtain the wviews of all the organisations normally
consulted by the Standing Committes, regarding the
proposals in the Institute's letter.

We duly considered a repert by the Becretary on
the results of this consultation exercise at our meeting in
August.

Eeplies had been received from six organisations.
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We noted that the Hong Kong Association of Banks
had confirmed the views which thev had set out during the
previous consultation exercise in 198%. Very briefly, the
Association felt thet the requirement for statutory
qualifications should extend ©o all companies. as in the
Uk, and that 1if the Standing Committes felt that the
reguirement should bDe restricted to listed companies,
special provision should be made In respect of insurance
companies.

The Law BSociety of Hong Kong had also confirmed
the views which they had previgusly submitted in 1%8%., The
Society supported a statutory Tregquirement for
gqualifications in respect of tecretaries of listed
companies and of certain unlisted companies subject to
prudentisl supervision, specifically banks, deposit-taking
companies angd insurance companies.

Adpart from The Association of Banks and The Law
Society, there was bno support for any alteration to the
exlsting statutorv provisions on the subject.

During our discussions on this subject, a few of
us felt that, although the 3BEHE listing rules do reqguire
the secretaries of listed companies to hold certain
qualificativns, the weakness in this situation is that the
only cganction for Dbreach of the listing rules is the
suspensicn of a company's listing or delisting. Thewv
thought that it was unlikely that a regulator would invoke
his sanctiom in such Clrcumstances. They therefore thought
“"that it would be preferable to have a statutory reguirement
in the Cowmpanies Ordinance whichk would have the normal
sanction of a fine and, possibly, imprisonment.

Other Members, however, felt that it was highly
unlilkely 1in practice that a listed company would risk
suspension pr delisting by insisting on  appointing  an
ungualified secretary. They felt that there wag no need
for a back-up requirement in the Companies Ordinance unless
and until there was evidence that the listing rules were
not bheing complied with in this respect.

There was very limited support among Members for
introducing a requirement for secretaries of unlisted
cempanies which are subject to special statutory regulatory
provisions, to pessess specified gqualifications.

After careful consideration of all the
circumstances we decided not to recommend any amendments ta
the existipg provisions of section 154 of the Companies
Ordinance.



Eegistration of Charges

We dealt with this subject at pages 67 - 85 of our

gth Annual EReport {zubjects considered during 1991) and
concluded with approving a Report by 2 Sub-committee which,
kasically, recommended that Hong Kong adopt, subject to a

humber of substantial amendments, the new legislation on
registration of company charges which was contained in the
UE's Companies Act 19289 but which had not vet been brought
inte operation when we were considering the Sub-committee's
Report.

At the time we approved the Sub-éummittee's
Eeport, we understood that the new UK legislaticn would be
brought into operation inm the very near future.

After we submitted our 2th Annual HReport to
Government, drafting of the legisiation implementing our
recommendations proceeded guickly.

However, at our Meeting 1n May our Secretary
reported to us that, as a result of liaison with the
authorities 1in the UK, 1t had been established that a
number ¢f unexpected preoblems had been discovered there in
connection wWith bringing the new legislation into operation
and that the commencement date would be delayed until these
had been reszsplved., He indicated the main peints which hkad
arissn in the LK which might also affect our
recogmendations, but we do net think it appropriate to
" detail thesze at present pending the outcome of the
continuing review of +the situation 1inm the UK. Our
Secretary explained that the Administration felt that it
would be premature to bring the new legislation recommended
by us into operation here before 1t was seen how the
problems which had arisen 1n the UK had been resolwved and
ronsideration had been given as to whether any amendments
Lo our recommendations were reguired as a result,

According to the informaticon available to us at
the end of the vear under review, the problems in the UK
had mnot vet been fully resclved and the new provisions on
registration of e¢harges in  the 1989 Act had not vet been
hrought into operation. They were the only substantial
provisions in the 1989 Act which had not been brought imto
operation by the end of 1992,

We hope that there will be progress in thiz matter
in the first half of 1993 because this is a subject of
great practical importance to both businessmen and
professionals.
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tatyptory Provisiens regarding Ligted Companies

At our April Meeiing, the represeptative of the
Secyurities and Futures Commissicon, Mr Pascutto, ralsed the
general guestion of the role of the Companles Ordinance
with regard to listed companles.

Generally speaking, the provisions of the
Companies Ordinance apply only to companies incorporated in
Hong EKong although there are certain relatively limited
requirements for registration of an overseas company which
has established a plarce of business here {(Part XI1 far the
registration of offers of shares or debentures in' an
overseas company to the Hong Kong public (Part XII} and for
the registration of a charge grantad by an overseas Company
which has established a place of business in Hong Kong,
over its property situated in Hong Kong (section 91). This
fellows the UK approach. As Professor Gowwer commented at
page 743 of his Principles of Modern Company Law {4th
Edition, 1878} = ;

"The o¢bvigus guiding principle, to which, on the whole,
the Angle-Americiar countries have subscribed, i1s fo
say that, as a corporation is an artificial entity, .its
existence and powers should be determined by the law of
the country to which it claims to owe its existence,
the rcountry of its alleged ineorporation.”

Mr fascutto, however, pointed out that the stock
market inr Hong Keong 1is unigue 1n having so0 large a
proportion of 1its listed companies incorporated overseas.,
At the tTime he addressed us, the proportion was about 40%
of all listed companies. He did npot doubt that this
proportion would continue to  increase and we agreed with
that view.

Mr Fascutto also pointed out that, in such
circumstances the Companies Ordinance is becoming
increasingly irrelevant as far as listed companies are
concerned because the wast majority of the provisieons do
not applvy to such a large, and increasing, proportion of
the companies.

He raised the guestion of whether it was intended
that the Ordinance should be the Companies Ordinance, i.e.
applving to Hong Kong-incorporated companies only, or a
Companies and Securities Ordinance which would apply to all
companies listed on the Stock Exchange of Hong EKong,
wherever thev were incorporated.
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We agreed that this was & subject which justified
further stuedy and we asked Mr Pascutito if he would be good
encugh to let us have a detailed paper on it. He kindlvw
asreed to do sc ang we look forward to studying it in due
course.

Llitra Vires

We should perhaps preface this section of our
Report by  observing that this is a subhject of considerable
colplexity, the explanation of which isvariably takes up a
sebstantial part of any textbook on Company law. We cannot
within the confines of a Report of this nature give more
tham a veTy brief ocutline of the principles and problems
involved and of the discussions which toeck place at the
various meetings where we have considered the subject.

fur Eighth Anpual BReport (subjects considered
during 1991} rcontained the following on the subject
v During the year, we considered a paper by the
Secretary onn  the new legislatien on this subject
intrpduced by secticns 1G8-112 of the UK Companies Ach
198¢.

We agreed that, before reaching any conclusions,
it was Necess5ary to consult all interested
Qrganisations regarding this important and
controversial subject. We instructed the Secretary to
write arcordingly. We expect to be able to consider
the views of the organisations in early 19%2. "

cur Secretary duly reported to us at our meeting
in April. He explained that bhe had written to the
crganisations usuallvy consulted on  such matters and that
the terms of his letter could be summarised as follows

{a} It had referred to the two main approaches to the
question of defining the powers of a limited
company, i.e.

i1} the first being to give a company the
capacity and powers of a natural person, an
approach which had been followed in, for
example, {Canada, Australia and New Zealand;
and



{ii)

by It

the second being te provide that the company
can pursue anlv those okbkjects which it is
expressly  duthoarised to pursue and that it
DOsSsess5es cnly those poWers whisrh are
expressly conferred on 1t, titis being the
appreach which had been followed in the UK
and which had given rise to the docirine of
ultra vires and its assoclated problems.

explained +that the historv of the doctrine of

ultra vires was rather leng and tangled -

{i}

{ii}

{iii)

Basically, the doctrine in the UK dated from
the lIate 1B00s and is to the effect that a
Company is formed *to pursue the objects
stated im 1its memorandum of associlaticn and
that 1f it acts outside these objects, the
transaction is ultra vires (bevond its
powers): implied powers are Testricted to
those which are reasonably incidental to the
accemplishment of the companvy's authorised
cbijects;

The purpose of the doctrine was two-fold :
firstly to protect current and prospective
sharehalders by letting them know the objects
for which their monev was toc be used, ahd
secondly to protect creditors by ensuring
that the companv's funds were not dissipated
in unauthorised activities;

Ag Professor Gower put it in his Principles
of Modern Company Law (4th EBdition, 19749
page 161 :

" Henre anvone dealing with a company may
have +to ask himself not only whether the
officers of the companvy acting in the matter
had authoritvy toc do so0 but alse whether the
company itself had the capacity to enter inteo
the transaciion. The two guestions overlap
because, 1f the company lacKed capacity. the
nfficers would necessarily have exceeded
their authority. If, however, the only flaw
was absence of authority the matter could, if
the company was s¢ minded, be put right by
ratification by the competent organ of the
COmpPany. If +the transaction was bevend its
capacity, it could not.

Because of the goverlapping of capacity
and authority it is not passible to treat the
two entirely separately.,";



{iv] What has happened in practice 1is that
businessmen have cavered themselves bv
specifving in the o¢objects clause of the
memorandum of assoclation of a typical
Campany nat anly the business which the
company was initially intended to foliow but
z2lss all of the other businesses which it
might concelivably want to turn to in the
future; thus it 1is het unusual for a meodern
gold-mining company to include in 1its
memporandum the power to aperate a fried-fish
shop;

{v} The courti, in thelir turn, have tried to curhb
excesses in  this practice of specifying all
possgible objects for & business;

{vi} The end result has been, as Mr David § Glass
remarked wryly in an article in the Company
Lawyer (Volume II, No. 7}, that "English case
law developed, analysed, distinguished and
ultimately confused the traditional doctrine
of ‘'wltra wvires' 1in many ways and now the
legislators are having a go wilith new
provisions contained in sections 108-~112
{inclusive}) of the Companies Act 1989.°

{Section 3% of the Companies Act 1985 had enabled ultra
vires transactions to be enforced against, hut net by,
companies 1n certain circumnstances. However, there was
widespread dissatisfaction with the section because it

WaS

subject +to & number of restrictions which limited

its practical effecti;

fc)

{dl

It commented +that it might be useful to recall
ithat, at one ftTime, 1t sSeemed that the UE might
adopt the approach now followed in  Canada and
aunstralia;

It explained that the present legislation in the
UK took its shape from the UK joiring the European
Community because the EC approach is basically to
Testrict a company's capacity while at the same
time ensuring that third parties dealing with the
company are hot prejudiced by the company's lack
of capacity, e.g. article 6§ of *the EC's First
Directive on company law regquired member states to
provide that acts done by organs of a company
would be binding on  the company. even 1f not
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within the companv's objects. Thi=z cochviously
presupposed the continuead existence of
speregificaticen cE obiecls in The company’' s
constitusion. inr implementing the EC's approach
toe the subject, the Uk

(i} passed section aiil cf the Furopean
Communities Act 1972 which later became
section 35 of the Companies Act 1I985; and

{11} has oW passed sections 108B-112 of the
Companies Act 1989,

The letter alsc enclosed a commentary on the new
legisltation from a professional journal which
explained the new legislatien and azlso commented
uponn  the problems still remaining with regard to
the law on wltra vires notwithstanding the new
legislation; :

It explained the preseni positicn in Hong Kong,
vwhich is, basicelly, that we have a number of
relevant provisions 1n the Companies Ordinance
{section 5(5}, section 8 and the seventh schedule)
which are useful buat of a relatively minor nature
and which have not affected the operatiorn of the
ultra wires doctrine to any significant extent (we
do not even have an sguivalent of section 2% nf
the Companies Act 1985} ;

It explained +that the 2tanding Committes were
considering what further legisiation, if any, was
recuired in Hong kKong and that the Committee would
be vary grateful for the views af each
organisation on the subject of wultra vires
generally and, particularly, :

(i} whether Hong FKong sheould continve to feollow
the UK precedent, and introduce new
legislation aleng the lines of the provisions
introduced by the Companies Act 1989 subject
to any amendments whick the organisation
might think desirable: or

fii]l whether Hong Kong should instead follow the
Canadian and Australian precedents by
granting compahies the capacity and powers of
2z natural persen.



At opur April Meeting, the Becretary repovried that
he had received replies from seven of the organisations
consulted, wiz :;  from the Hong Kong Bar Asscciation. the
Law Sncietvy of Hong FEeng, the Hong Kong Society of
Arcountante, the Hong Kong Associaticon of Banks, the
Institute of Chartered BSecretaries and Administrators in
Hong Kong, the Hong Kong General Chamber of Commerce and
the Chinese General Chamber of Commerce. With the
exception of +the Law BSocietv, all the organisations feit
that Hong Kong should abandon the exisating British approach
and follow the Canadian and Australian models by giving a
company all the powers of a mnatural person.

The Law Society preferred to follow the UK
approach since Hong Kong company law already fcllows
English law, both statutery and common law, c¢losely. They
therefore proposed legislation that would :

{a} abolish the wultra wvires rule; they recommended
adoption of amended versions of sections 35, 35a
and 35B of the Companies Act 1985 (as amended);

(b} render transactions With Jdirectors or connected
parties woidable at the instance ¢f the company;
they recommended adoption of the amended version
of section 3222 of the Companies Acts 1985 (as
amended}; and

fc) safequard charitable combanies,

Thev provided a Very detailied and useful
exnosition of their proposals.

In our ensuing discussions of the results of the
consultation exercise, tThere was general agreement that
anvthing which would reduce the present burden of having to
study carefullv the objects clause 1in a Company's
memorandum of asscorciation would be welcome. It was felt
that, provided that the shareholders in a company had
adeguate protection against the abuse of power by their
directors, there was no good reason why third parties
should be disadvantaged bv technicalities in the company's
memorandum of association.

Some of wus were very disappointed to note that
varicus exXpert commentaries on the latest attempts in the
UK to produce satisfactory legislation on uvultra vires had
expressed the wview that there were still}l wvarious aspectits
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whirh gave grounds for concern. To take oIe recent
example, Eiiis Ferran vconcluded & two part article in the
"Company  Lawyer"™ (Volume 13 Nc. %) on the subject by
stating :

"Nevertheless, it is regrettable that new
iegiglatiaon in such an important arsa of English
company law shouwld be so uncertain in its effect that
the best advice is simply to ignore it and carry on as
if nothing kad changed and the ultra vires rule and its
relatives, such as the rconstructive notice rule,
retained their full force and effect.”

The representative of the Securities and Futures
Commission present at our April meesting, Mr Pascutito, who
is a Cenadian, rommented that, coming from a jurisdiction
whirh had had the "natural person" provision for 20 vears,
he found it astonishing that the rest of the world had not
caught up vet. He thought that the drafting of objects
rlauses was an exercise in Ffutility. He felt that giving a
company the powsers of a natural person was part of the
natural evolution of company law and was of the opinion
that doing s in Canada had not given rise to any problems
there.

The view was also expressed by Mr Kotewsll,
however, tThat many of the proklems associated with the long
objects rclauses under the existing system could be removed
if a  ‘“shorthand" approach was adopted by using a so-called
“Cotman -¥- EBrougham" objects clause. In that 1918 House
of Lords case Leoerd Wrenburv had criticised the system of
setting out numercus objects and powers 1in a company's
memorandum of associaticn and had urged that it should be a
short clause caonfined strictly to setting ouvult the companv's
authorised business. Mr Kotewall polinted out that such an
approarh was being used in a few other jurisdictiens which
follawed the UK svystem of company law.

After rcareful consideration of all the problems
resulting from the existing ultra vires doctrine here and
in the Uy, and of the seeming 1inability of the UK
legislature to produre legislation which dealt with these
problems in a wholly satisfactory way, we agreed to
recommend that the "powers of a natural person™ approach
based on the Canadian model should be adopted in Hong Kong
and that all necessary amendments to the Companies
Ordinance should be made accordingly.

At our Meeting in August we cansidered detailed
comments which had been received at the beginning of July
from the Chinese Manufarcturers' Associatiaon of Hong Keong in
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response Lo the Pecretarv's oriliginal request. Basically,

the ABSCOCIATian were net in favour of adopting the
Canadian/adustralian approach and preferred to adhere to the
UL model subjert To cCertain  amendments. After careful
cansideration nf the Association's wviews, however, we

decided that we s5till preferred Lhe Canadian approach.

Having reached a decision in principle to follow
the Canadian meodel. we went an at a subseqguent meeting To
consider & paper on the subject by our Secretary in which
he referred +to the following statements by Professor Gower
in "Modern Company Law® {4th Edition 1979} in the chapter
on "Ultra Vires : BEeform™, pages 179 teo 180 :

" We ought to be able teo do better than anvy of our
efforts so far. What seems to be needed is :

{1) total abolition onf the ultra vires rule in zo far
as it affects the capacity of companies;

{21  total abeolition of the constructive notice rule
relating te any 'public documents':

{3} express provision that except asz provided by
starute o by its memcrandum a company camn <€arrcy
on  any business or other activity and exercise any
powers to the same extent as a matural person of
full capacity;

{4} eXpress provision that any limitation. in the
memorandum or articles on the objects or powers of
the rompany ©r any limitation, whether im the
memor atdum Qr articles or resulting from a
decision of the competent organ of the company, on
the authority which an organ or officer of the
company would have had in the absence of such

limitation shall not affect & third party unless
he actually knews of it and should have realised
that 1t deprived the organ or officer of authority
in the relevant transacticon.

Perhaps the Commonwealth provisiens which come
closest to this prescription are those in the Canada
Business Corporation Act 1975. We still fall woefully
short; how far, will be apparent when the present
peosition regarding the liability of a company for the
acts of itz organs or officers is analysed in the next
Chapter. *
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The Secretarv also referred to sections 15 - 1% of
the Ontarico Business Corporations Act 1982 and drew our
atteption to the following polints. (It should be Kepr in
mind that the Canadian 'articlas' of a corporation equate
To 5 company's memerandum of association in Hong ¥ong.d

fa} section 15 gives a corporation the capacity and
the rights and powers of a natural person;

(b} section 1%{2} allows the corporation te provide in
its articles that it shall neot carry opn a
particular husimness;

{c} section 174(3) provides that notwithstanding
subsection (2] np act of a corparation is invalid
by regason only that 1t i1is contrary to the
articles, etec: this is supplemented by the "Indoor
manaqgement rule®” provisions in section 19; and

{d} sectien 18 oprovides that ne one i1s affected by ar
is deewmed to have notice ar knowledge of the
contents of a document Concerning a corporation by
reason only  that the document has been filed with
the Canadian eguivalent of our Companies Registiry
or 1s avallabhle for inspectipn at an office of the
corporation.

The Secretarvy suggested that, as we had already
recommnended adoption of the first part of the Canadien
approach, 1.e. giving a c¢ompany the powers of & natural
perspn, it would be logical to adopt the other aspects of
this approach &5 et out in sections 17, 1B and 19 of the
1982 Act.

_ We agreed that the provisions of sections 17 and
1% appeared suitable but asked for a further paper on the
subject of constructive notice.

In his further paper. the Serretarv compared the
respective provisions on constructive notice in the Ontario
Business Corporations Act 19B2 and the UK's Companies Act
1985, which are in the following terms :

[ ]

Ontario :

*18. Where npotice is #ot  deemed. - No person is



atfected by or is deemed te have neotice or knewledge of
the contents of & decument concerning a corporation by
reason only  that the document has been filed with the
Director or is avallable for inspection at an office of
the corporation. "

I'nited Kingdom :

?F11h Exclusion of deemed notice

{1} A person shall not be taken to have notice of any
matter merely because of its being disclosed in
any deocument kept by the registrar of companies
{ana thus available for inspection! or made
availahle bv the company for inspection.

{2} This does not affect the ocuestion whether & person
is affected by notice of any matter by reascn of a
failure to make such inguiries as pught reasonably
o be made. .

{3} In this section ‘'document’ includes any material
which contains information.

(4} Nothing in this section affects the operaticon of -

{al section 416 of this Act {under which a person
taking a «charge over a companv's property is
deemed to have notice of matters disclosed con
the companies charges regilster!, or

(b} section 198 of the Law of Propertvy Act 1945
as it applies bv wirtue of sectiom 3{7} of
the Land Charges Act 1972 {under which the
registration of certain land charges under
Part XIE, or Chapter III of Part XXIIL, of
this Act is deemed +to constitute actual
notice for all purposes connected with the
land affected). "

As ran be seen, the UK's section F1lA(l) is very
similar to the Canadian section.

Cur Secretary explained that his first reacticn to
the UK's subsection {2} was that it introduced an area of
considerable doubt by providing that subsection {1} &4id not
affect the question of Wwhether a person was affected by
netice of any matter by reason of failure to make such
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ennguiries “as ought reasonably to be made®™. He felt that
this was too vague., He had subsequently read a number of
articles which alse expressed doubt about the subsecticon
and he supplied copies of these for studv., For example, an
article in the Company Lawver {Volume 12, ko. 5) commented:

8 Seceondly, the most  obscure exception to  the
abrogation of the rconstructive notice rule is in the
form of s 71la(2), which provides that as an exception
to the abolition of the constructive notice rule

'This does not affect the guestion whether a
person 15 affected by neotice of any matter by
reason of a failure to make such inguiries as
pught reasonably to bhe made'.

This subksection begs the guestion as to what is
meant by 'inguiries as ought reasonably to be made'. "

Our Secretarv suggested that there was ngo need for
Hong Kong to adopt a subsection which, at best, seemed to
bhe designed to deal with hard cases and which, at worst,
might prejudice the effectiveness of abolition of the
doctrine of constructive notice. We agreed with this view.

With regard to the exemption set out in subsectieon
TI1A{4), our Secretary pointed out that, at present, Hong
Eong does not have statutory provisions correspeonding to
those exempted by the subsection. He alse advised us,
however, that there was a distinct possibility that there
might Be corresponding provisions in place by the time the
legislation we are now recommending on the subject of ultra
vires is enpacted and suggested that, if they d4id come inteo
existence by that time, the new corresponding provisions
should he zlso exempted as in the UE. We agreed.

We therefore recommended that the Companies
Ordinance be amended by adopting section T11&{1} and {3 of
the UK Companies Act 1985, with an equivalent of subsection
T1la(4) if appropriate.

BUMMETY

We recommended that the Companies Ordinance be
amended by adopting provisions on the subject of ultra
vires and capacity of directors eguivalent to those in
serctions 13, 17 and 19 of the Ontario Business Corporations
Act 19832, as amended,
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We also recommended that the Ordinance be amended
by ezdopting the provisions with regard to abelition of the
docitrine of constructive notice contained 1in  sSection
T1l1lail:; and (32 o©f +the TE Companies Act 1885, with an
edqitivalent of section 711A{4} if appropriate.

We have Instructed our Secretary to prepare for
our rconsideration a detailed list of the amendments to the
Companies Ordinance which the above recommendations in
principle would entail.

Sectien 111 of the Companies Ordinance {Annual General
Meeting)

Section 111(1} of the Companies Qrdinance provides
te the effect that evervy rcompany shall hold an annual
general meeting in each ralendar vear and that not more
than 15 months, or such longer pericd as the Registrar of
Companies may in any particular case authorise in writing,
shall elapse between the date of one annual general meeting
and the next. The proviso o subsection (1) lavys down that
so long as the conpany holds iteg first annual general
meeting within 18 monthe of its incorporation, it need not
hold it im the year of 1its incorporation or in  the
following vear.

Section 11141} is based wvervy c¢closelvy on the

corresponding sectien 131(1) of the UK's Companies Act 1348
" (new  section 366 of the Companies Act  1285) with the
exception that the UK provision does not contain the power
for the Eegistrar of Companies to extend the time 1limit of
15 months between annual gerneral meetings. This power was
inserted in our sectior 111({(l} in 1984 in implementation of
a recommendation made bv¥ the Companies Law Eevision
Committes in their Second Report.

_ At our {QOctober Meeting., we considered a paper by
our Secretary In which he explainhed that, earlier in the
¥ear, the Law Bocietvy of Hong Kong had commented on two
Bills to the Ad hoc Groups of Legislative Council Members
set up to consider these Bills and in each case had added
ocbservations which ineluded the following :

" {Cinder section 1il, the ERegistrar of Companies
mazy eauthorise in writing the extension of the time
limit for holiding an annual general meeting. This
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pawsar relates conly to the pericod between anhual general
meetings but  the ERegistrar has no power to extend the
18 months period fer the holding of the first annuszl
general meeting. The Comeittes would sugyest that the
powers of the Reglistrar under section 111 be widened to
cover extensions %o the veriod [or holding the first
annual general meeting as well as stubsequent annual
general meetings.”

After careful consideration we decided regretfullw
that we could not support the Law Societv's
recommendation. We felt that it is important that the
first annual general meeting of any company should be held
within I8 months of its incorporation and that any deferral
aof the meeting bevond then would be te the detriment of
general shareholders.

We recognised that it is appreopriate for the
Registrar of Companies tTo have the power to extend the time
limit for subseguent amnual general meetings, because there
might ©Te routine operational considerations, relating to
financial reguirements for example, which could justify
such extensions. However, we could not see  anv
fustification for delaving a company's first annual general
meeting bevond 18 wonths from its incorporation.

Bections 157E and 157F of the Companies Ordipance

Discqualification of Company Directors

We dealt witlh this topic at pages %6 - 103 of our
Bth Annual keport (subjects considered during 1991).

We agreed (page 02} to recommend approval of
proposals by the Registrar General, 1in his capacity as
Gfficial Receiver, to repeal the existing sections 157FE and
157F o©f the Companies Ordinance and to replace these with a
new Ordinance based on the UK's Company Directors
Disgqualification Act 1986, subject to the Administration
having careful regard te waricus amendments which had been
suggested by the organisations which we had consulted on
the Registrar General's proposals.

tinder the UK legislation, as under our existing
sections 157E and 1%37F, only the court can impose
disqualification orders.



X pur meeting in  June, our Secretary reported
thaet tThe Registrar General had submitted for censideratiocn
a further proposal that the preoposed new legislation sheould
alsc  include an equivalent of section 600 of the Australiian
Companies  Code. In summary, that ss=ctich applies to &
person  who has been a é&lrectar of twe or more companies
whigh have gone into insclvent liguidation within 7 vears
of each other and where the liguidaters have reported that
thte unsecured creditors have received less than =z 50%
dividend. The Corporate Affairs Commission may serve on
such a person a notice requiring him to show cause why he
should not be prohibited from being & director or from
being 1in any way {directly or indirectly} concermned in or
taking part in the management of a company wWithout the
leave of the court. The onus 15 placed on the person
concerned to prove that his conduct has been such that a
prohibition should not be placed upon him.

The Registrar General believed that section 6090
had achieved a large measurée of success in Australia. He
also believed that the provision represented a reasonakble
compromise between automatic disgualification, which scme
considered too extreme, and the TUK's disgualification
provisions, which some thought leaned toe far in favoar of

directors. The Registrar General suggested that, if an
equivalent of section 600 were te be adopted then he, in
his cacaclty as official Receiver, should be the

enforcement authority.

Lfter considerable discussion of warious technical
aspects of these proposals, we agreed to recommend that the
new Ordinance on Disqualification of Directers should
contain an  eguivalent of segtion 600 of the Australian
Companies Code, with the 0Qfficial Receiver being the
enforcement aunthoritv. For the avoidance of doubt, we
eonfirm that this new provision should be supplementarvy to
and not 1in replacement of, the provisions recommended in
our Bth Annual Eeport.

Section 165 of the Companies Ordinance {(Provisions as to
TTabiliity of olllicers ald gugdlitore!

SBection 165 of the Companies Ordinance is in the
fellowing terms

" gubject as hereinafter provided, any provision,
whether rcontazined i1in the articles of a company aor in
any contract with a company or otherwise, for exempting



anvy oftficer of the company, or any persch emploved by
the company &5 auditer from, or indemnifving him
against, anv liability whicli by virtue of any rule of
law would otherwise attach to him in respect of any
negligence, default, breach cf dutv or breach of trust
of which he mavy be cguilty in relaticon to the company
£hall be void :

Provided that -

fal (Repealed & of 1984 5. 122}

{b] nothing in this sertion shall operate to deprive
any persoen of any exemptien or right to be
indemnified in respect of anything done or omitted
to be done by him while any such provision was in
forece: and

{r} notwithstanding anvything in this section, a
company may., in pursuance of any such provision as
aforesaid, indemnify anv such officer or auditeor
against any liability incurred by him in defending

any proceedings, whether civil or criminzl, in
which judgement is given im his favour or in which
he is acguitted or in rconnexion with any

application uwnder section 258 in which relief is
granted to him by the court. "

This section 1is+ based on section 152 of the
Companie=s Act 1929, That section in due course became
section 20% of the Companies Act 1948 and then sectieon 3210
of the Companies AaAct 1985, with only comparatively winor
changes in drafting along the wav.

However, section 137 of the Companies Act 1989
introdeced an important clarvrification of the meaning of
section 310 af the 1985 Act by introducing the following
new subsection [(3)(a) :

"{3) This section doeg not prevent a company =

fza} from purchasing and maintezining for any such
officer or auditor insurance against any such
liability, or "

At our December Meeiing, we considered a paper by
ocur Secretary in which he drew our attention to an article
entitled “"Directors and Officers Liabilitvy™ by Mr Malcolm
Brown which appearsd in the November issue of the "Company
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Secretarv” published kv the Institute of Chartered
Secretaries and Administrators 1in Hong EKong. In the
article, Mr Brown sudggestied that it was desirable for ocur
seCtiaon 165 to He amended in the same way a5 the
corresponding provision in the UK had keen, and thus put
the positior regerding the ability of & company to purchase
directors and officers insurance bevond doubt.

We were generally sympathetic to amending section
165 as suggested but decided that, before making a final
decision on the subject, it would be logical to appoint a
Sub-committee to review the duties and responsibilities of
company directors in Hong Kong.

We therefore appointed a Sub-committee of five
members to consider the subject and report back to us as
soomn as possible.

Section 2306 of the Companies Ordinance {Meetings of

oI THNSpECLIoH ENE1l e ApDOintedy

Section 206 applies in the case of ligquidations by
the court and is in the following terms

(1} When a winding-up order has been made by the
ceurt, 1t shall be the business of the separate meetings of
crediters and contributories summoned for the purpeose of
determining whether or not an application should he made to
the court for appointing a 1liguidater in place of the.
Gfficial Receiver, to determine further whether or not an
application 1is to be made to the court for the appointment
of a commititee of inspection to act with the liguidator and
whto are to be members of the commitiee 1if appointed.

(23 The court may make any appolintment and order
reguired to give effect te any such determination, and if
there 13 a gdifference Dbetween the determinations of the
meetings of the creditors and contributories in respect of
the mnatters aforesaild the court shall decide the difference
and make such order Lthereon a&s the court mav think fix.n

At our meeting in April, thea Chairman referred to
an oprder which he had recently made in respect of an
application under section 206 by the 0fficial Receiver as
provisional liguidateor for appointment of a committee of
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inspection in the hkighiv-publiciged Jiguidations of BCCI
Finance International Limited and ®Bank of Credit and
Commerce Hong FKong Limited. The Qificial Receiver had
nominated as members of the proposed commitiee five
individuals together with & firm of sclicitors and a very
substantial corporate creditor, making a total of seven in
member. However, three other individuals had addressed the
Chatrman with a reguest that twoe of them should he added to
the list of members.

This Was the first time 1in the Chairman's
experience on the bench that an application had been made
for additiconal persons to be appointed to 2 conmittee of
inspection. Section 206 does not provide for any
particular number to be appointed buet the Official Receiver
had drawn the Chairman's attentien to the fact that, in
England, ®ule 4.152 of the Insolvency Law 1986 provides
that a liguidation committee shall consist of a minimum of
three and not more than five creditors of the company
elected by the meeting of creditors.

The Chairman had decided " that it would be
undesirable to have too many Dpersons serving on the
committee, for it could become unwieldy. Indeed, the
number suggested by the Official Receiver already exceeded
that prescribed in England.

He had granted an order in terms of the 0fficial
Feceiver's application but had commented that he would
raise in the Standing Committee tThe guestion of whether
there should be & provision for minimum and mgaximum
membership similar to that existing in England.

During our discussicn of the subject, Mr Gleeson,
in his caparity as Cfficial Reeceiver, agreed with the
Chairman's +view tThat it was not helpful to have a large
committee of dinspection because it would tend to bog down
the business of the ligquidation. The BCCI case had been
exceptional in terms of both the amount of money and the
number of crediteors involved and 1t had been thought
appropriate, as an exXcephticnal measure, to have a committee
2f sSeven members. He also agreed with the view expressed
by Mr EKotewall that it would be desirable, if Hong Kong was
to adopt a provision similar to that existing in the UK, to
preserve a degree of - flexibility e.g. it should reguire
“not more than five wembers, wunless the court directed
octherwizse".



As the Law PReform Commissicon has appeointed a
Sub-committese +to consider the Law on insolvencv, i1.e. the
law on bankruptey of individuals as well as the law on
ligquidaticn of companies, we directed the Secretary to
refer this matzter, with a note of the views expressed at
our weeting, to the Sub-committee for consideration.

Section 265 of the Compsnies QOrdinance (Preferential

Freferential Payments to Small Depositors on Liguidation
gl o _Benk

Bection 265% of the Companies Ordimance sets put
detailed rules regarding preferential creditors, in the

liguidation of a companvy.

During 1992 we considered three papers prepared by
the Monetary Affairs Branch ({MAB) on a suggestion that
Bection 2685 should be amended bv adding to the existing
categories of preferred creditors, the holders of =small
deposites in a bank which has gone inte liquidation.

It was clear that the proposal had been
precipitated by the closure 1in July 1991 of the Bank of
Credit and Commerce Hong Kong Limited (*BCCHEY) a locally
incorporategd subsidiary of the Barnk of Credit and Commerce
International Limited ("BCCI™). There 15 na form of
statutory deposit protection scheme 1in ¥Hong Kong so that

"depositors in BCCHE were 1in the same legal position as

ordinary creditors of the bank.

In their first paper, the MAB explained that there
wauld be a public consultation exercise regarding the
merits of a statutorv depezit protection scheme but that,
as an alternative, they would like our wviews on the
prossibility of introducing amendments to the Companies
Ordinance +to give priocrity sStatus to small depositors on
the ligquidation of a bank. Brieflyv. the proposal was that
anyone who was a depositer of a bank and whose deposit was
less than & certain figure should be given statutory
priority 4in respect of such deposit, either to rank pari
passu wWith or immediately after the existing preferential
debts zet cut in Sectiion 265 of the Companies Ordinance.



Ev the tTime thev lissued their third paper for
consideration, the MAF had refined the proposal as follows:

Zmall creditors with claims of HES10O,0C00 or less
would bDe given priority under Section 265 in the
event of liquidation of & locally incorporated
bank. Large creditors wWould have an aption to
continue - te rank for dividends which would be paid
throughout the liguidaticn in the ordinary way, or
to elect to accept HESIO0,000 and waive the
halance o0f their claims. The election could be
made at anvy time up %0, sav, one year from the
date af the making of the winding-up order.
Deposits placed by both residents of Hong Kong and
non-residents would receive the same treatmept as
would depositors in the local branches and foreign
branches of a locally incerporated bank.

we =should make it c¢lear at this stage that we did
not take part in  the public consultation exercise on the
merits of & statutory deposit protection scheme. For the
purposes of our consideration of the proposals to give
small depositors +Treference under Section 265 we were, in
effert, asked to assume that a statutory deposit protection
scheme would not be acceptable and that Lhe propesal to
amend Section 265 was the only option available.

Some of us felt that “he proposal to amend fection
265 was objecticnable in principle. Judge Tyler, who was,
and continues to be, Chairman of & Law Reform Commission
Sub-commitiese cohsidering general reform of the law of
insglvency, pointed out that the trend elsewhere in the
werld was teo cut dewn on the number of preferential
creditors and to give equal treatment to the general body
of creditors. In Hong Kong, bowever, the list of
preferential creditors was bPbeing added to constantly. To
take two recent examples, 1n 1991 various pavments from the
Emplovees Compensation Ascistance Fund Were grven
preferance under section 265{(1}i{cel and (ea}l and in 1992
various sums 1in respect of unpaid contributians etc. under
the Occupational ERetirement ESchemes Ordinance {(&8 of 19932)
were given preference under section 265(1)} (cf} and {cqg).
Judge Tvlier also thought that depositors were under a duty,
like other inwvestors, to take reascnable care in deciding
in which banks thev should place their deposits. IL they
chose to deposit in an institution because, for example, it
Jave a better rate of interest than other banks, thev hagd
ta acecept that <the higher reward ilnvolved a higher degree
cf risk. He did not see why depositors in banks should
receive better treatment than other investors 1f their



investment decisions eventually turned out to e unwise.
The rule “gaveat emptor" should apply. However, his main
objection was te the further erosion of the principle of
pari passu  treatment of creditors which he considers to be
a fundawmental principle of insclvency law.

Mr Hanson pointed out that, on the liguidation of
a bank, shareholders were given no special consideration at
all. He thought it would be unfair for the legislature to
give gpreferential treatment to one class of Investors In
the bank, the small depositors, and to ignore the plight of
another class, the small shareholders.

Dther Members recognised the force of these
objections to the proposals and supported them.

The Chairman commented tThat the basis for granting
any preferential treatment to a class of creditors must
surely be the existence o©f special hardship for that
class. He pointed out that, in fact, no evidence had been
presented to the Standing Committee showing that, in the
case of BCCHK, any small depositors had suffered special
hardship as a result of the existing statuterv provisions.

In contrast, the view was expressed by Mr Gleeson
that the position of small depositors in banks had a number
of Features which justified special treatment. Such
people, he suggested., should be regarded as savers rather
than 1investors,. Thevy were not 1n the same cateygory as
people wht plaved the stock market. Mr Gleeson understood
that 1in the case of those who had deposited their money
with BCCHK, many of them had not in fact obtained any
*higher rate of interest than they wWould have received from
cther banks. In addition, thev had not been gualified to
assess the degree of risk invelved in depositing with BCCHE
rather than with any other authorised imstitutions. They
were shall-time =savers rather than speculating investors.

Mr Carse thought that there should be special
treatmant for bank depositors because banks occupied a
special place 1in  the financial system. The collapse of a
bank would inevitably have more far-reaching comnseguehces
than the collapse of any cother company. Banks were also
unique to the extent to which they geared up. That was the

whole essence éfl banking. They had a small sharehclder
base and took large amounts of deposits in order to carry
on business, For these reasons, depositors deserved

special protection.



These views were also supported Dby a number of
other Members,. However, the Members wheo supported the
principle of giving scme degree of preferential treatment
to small depositors peointed cut that the papers presented
bv the MAR onlv dealt with the principles and that there
were @any points of technical detail which would have to be
dealt with satisfactorily before any final decilsion could
be reached on whether Secticon 265 should be amended. There
were, [or example, problems in defining "depositor”™.

The members in favour of the proposal to amend
Section 265 also felt that 1f the scheme was to be
successful in practice it would have to have two basic
features - speed and certainty. Small depcsitors could not
be asked to wait for long periods while means-tests were
carried out or while it was worked out whether an
individual had one account or fifteen accounts with tThe

bank, how preferences were t0o be applied, why the
individual’™s name was spelt differentiy in different
accounts, the position regarding set-off etc.. Under

existing 1legislation on the conduct of a liguidatioen, it
would be vears before the liguidator could make a pavment
te depositors. Such a situation would defeat the whole
purpose of the proposed exercise. If a scheme of the type
proposed  was ta be adopted, the laws on insolvency would
have +o be changed to alleow the liguidator teo make the
pavments tos small depositors within six months, with
immunity for +the ligquidetor except 1in the case of gross

negligence. The preference would have to bhe restricted to
a narrow range of acgounts : say, savings accounts. It
would also be necessary to restrict the preference to
individuals and to exclude companies, thus avelding

problems of segregation and set-off.

In summarv, Members in favouwr of the proposals
considered that preference would have to be restricted to
specified types of savinmgs accounts with a specified
ceiling limit, i.e. a maximum amount whick an individual
could claim irrespective of how many accowents he held with
the bank. The liguidator would alse have to be given power
to make payments guickly with an immunity except ir case of
gross negligence. Members felt that 1f a scheme along
these lines could net be implemented, the proposals should
be withdrawn bercavse it is unlikely that they would work in
practice.

The MAR have been informed of the EStanding
Committes's viaws. :



{In their thizrd paper on the subject, considered
at our October Meeting, the MAE proposed that the suggested
preference  for small depositors should be extended to trade
creditors, but this proposal was rejected. By way of
illustration the Standing Committee could see noe reason why
a supplier of staticnerv to a bank in liguidation should be
a preferred creditor while a supplier of stationery to, a
hotel-owning company in liguidation wowld not).

Section 492 of the Companies Ordipance

(Property of dissu%ged company to be bona wvacantia}

Section 292 of the Companies QOrdinance is in the
follewing terms : -

" Where a company is dissolved, all property and
rights whatsgoever wvested in or held om trust for the
COMpPany immediately before 1its dissolutien (including
leasehold property but net including property heid by the
company on  trust for any other person! shall. subject and
without prejudice to any order which may at any time be
made by the couvrt under sectivns 29¢ and 291, be deemed to
be bona varantia and shall accordingly belong to the Crown,
and shall wvest and mavy be dealt with in the same manner as
.other bona vacantia accruing to the Crown. "

It will Y%e noted that the section does not give
the Crown any discretion on the matter i.e. all property of
& @dissolved company vests In the Crown, whether the Crown
wants it or not. The position in this respect has always
been differant in the UK. Under secticon 3%4 of the
Companties Act 1948 {later section 654 of the Companies Act
1585%) the position was the same in so far as all property
of a dissolved company was deemed to be bona vacantia and
accordingly belonged to the Crown. However, under section
355 of the 1948 Act (later section 656 of the 1585 Act)
there were detalled previsions allewing the Crown o
disclaim any property which vests in it under section 354,
provided that the disclajimer is made within 2 periocd of 12
months o©of the date of which the vesting of the property
came to the notice of the Crown's representative.

Under provisions contained in the Companies
{amendment} Bill 1992, which was Gazetted on 3rd July, the
Registyrar of Companies has the power to strike off a
conpany  which has failed for two consecutive vears to file
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ite annual returns. There are alsc provisions that the
campany 50 struck off will be dissclved ang all cof its
rroperty wested 1in The Crown a5 bona vacCantia but the
section gives the Crown the right to disslaim such
property, other than immovabhle property.

The reason why it was still fe=lt that the Crown
shonid not be able to disclaim immevable property was that
the position regarding ownership of land in Hong Kong is,
of course, basically different from that in the UE. The
only freehold property in Hong EKong 1is the site of the
Anglican Cathedral. All other property is held on lease
from the Crown. It was felt that the practical results of
allowing the Crown to disclaim any bona vacantia consisting
of an interest in land would therefore be very odd. If the
former owner, the dissolved company, had ceased te eXlst
and the Crown could disclaim it, in whom would the interest
in land wvest?

It would be in some kind of legal limbo. However,
at our December Meeting we considered a paper from our
Secretary on a proposal which had been received from the
Begistrar General, in his capacity as Land Officer, that
the provisions on dissclved companies 1in the Companies
Ordinance should be amended to allow the Crown to disclaim
any bona varcantiz incleding any interest in land., The
paper explained that the Crown wished to have this right to
disclaim because sometimes an interest in land cCan
represent a liability e.g. a retaining wall.

ks for the preblem of what would happen to any
interest in land disclaimed By the Crown, the Land
Officer's propesal was that the new legicslation would
provide for it to be vested automatically in all the other
ownters of shares in the 1ot concerned. The mechanics wounld
be as follows ¢

{a} Upon disclaimer by the Crown, the disclaimed right
in land would automatically vest in the relevant
owner 's corperation under the Multi-storey
Buildings (Owners of Corperation) Ordinance. Cap.
344, wor the exlsting manadement conpany, if any.
In the absence of any such owners corperation or
management cCompany, the property would
autematically +wvest in all the registered co-owners
as joint tenants.

{b] HKotice of such vesting following disclaimer bv the
Crown would Be registered in the Land Office
against the p[property in question and sent to the



fey

aspects

relevant owners of corporatieon, the management
company or all  t¢he other co-owners, as the case
might be.

To aveid difficulties with large developments, the
multi-storev building management legislation could
he amended to 1include a preovision te the effect
that 1t would be mandatory for any development
with more than, savy, 10 co-owners +o form an
owners corporation.

our Secretary suggested that there were tuo
of the proposals which required careful

consideration

{1

(23

Having regard to a&ll1 aspects pf the proposals, he
quastioned whether it was fair to allow the Crown
to "cherrv pick"™ amcng the interests in land whiech
vegsted in it &as bhona vacantia upon dissolution of
compahnies. Whv should the Crown be able Lo keep
the assets, such as parking spaces, and sell them
faz has happened in the past) but decide that an
interest which might represent a liability should
vest in the other CO-OWNEers of the site
concerned. Tt seemed to our Secretarvy that,
having regard %o all the circumstances, it would
be more reasonable to provide that all bona
vacantia rconsisting of an interest in land vest in
the other co-owhers.

However, owr Secretary was not aware of any
precedent for vesting parts of a property
auntomaticalily in the other co-gwners of the

property, whether they liked it or not. When &
person  is buving a flat in Hong Kong, he relies
upon his solicitor to explain to him exactly what
part of the development he will have the exclusive
rights to, what parts he will have mutual rights
in. and what his obligations for up-keen df all
these interests will be. Under the new proposals,
such an owner ceould suddenly find himself obliged
ta maintain & part of & development, such as a
retaining wall, for which he had had no
responsibility in  the past. In faet, he may have
gone out of his wavy when buying his flat to get
confirmation from his solicitoer that he did not
have any respeonsibility for maintenance of the
retaining wall. 0f course, our Secretary pointed
ogut that 1if his suggestion that all bona vacantia
should automatically wvest in the other co-ownars
wWas upheld, individual owners might equally
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suddenly find themselves Lhe recipienis of an
unexpected bonus 1in the Shape o©f car parks., &
previsusly restricted-use tepnis court, etec. This
might make the possikility of imposition of
unexpected liabilifies more acceptable.

After careful ronsideration of all the
circumstances, we decided that We were unable to support
the FEegistrar General's proposal to amend the Companies
Ordinance to allow the Crown to disclaim bona vacantia
consisting of an interest in land, because, basically, we
did neot think that the preblems caused to the Crown by the
existing lew, as explained teo us by the Registrar General.
justified legislation which eould place such unusual
potential liabilities op the owners of the other interests
in the land concerned.

The BRegistrar General also had propesals to amend
the Companies Ordinance +o provide a statutory procedure
which would prevent, 1In as far as possible, Interests in
land becoming bona wacantia in the first place.

Under +this progedure, the Registrar of Companies
would be required te check on every compahy which was
heading towards dissoluticon {i.e. either bercause 1t was
being weound up veoluntarily or compulsorily or because 1t
was to be struck cocff the register under gection 291 af the
Companies Ordinance or aotper proposed statutorvy
provisions). Brieflv, ii was proposed that :

(g} the Registrar of Companies would ask the Land
Dificer to advise him whether the company in
guesticn had any i1nterest in land in Hong kKong
registered in its pame; and

by 41f the Land Officer confirmed that it had, the
Eegistrar of Companies would try to get the
company to dispose of the ipterest in land befors
it was dissolved,

After careful consideration of this set of
proposals, we concluded that we were unable to support them
elther, because, again we did not think that the scale of
the problems for the Crown as eXplained by the Registrar
General justified the complicated legislation and extensive
administrative procedures which weuld be invelved in
attempting to regulate them.
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Appendix 1

Terms of Reference of the
Standing Committee on Companv Law Reform

(1) To advise the Financial Becretary on amendments to the
Companises ©Ordinance as and when experience shows them
to be necessarv.

{2} Toe report anunually fthrough the Secretary for Monetary
Affairs tgo the Governor in Council on those amendments
to  the Companies Ordinance that are under consideration
from time to time by the Standing Committee.

(31 To advise the Financial Secretary on amendments
regquired to the Becurities Ordinance and the Protection
of Investors- Ordinance with the objective of providing
support to the Securities and Futures Commission in 1ts
role of administering theose Ordinances.

Appendix 2

Membership of the Standing Committee
as at 3)st December 1992

Chairman ¢ The Hon Mr Justice Jones
Members Mr Malcolm A Barnett

Mr John R Brewer

Mr Dennis G I Cassidy

Mr Ambrose W 5 Cheung

Mr Marvin K T Cheung

Mr Paul M Y Chow

Mr David W Gairns

Mr Stefan M Gannon, Legal Adviser,
Monetary Affairs Branch

Mr Mark Hanson

Mr Robert G Kotewall, 0.C.
Mrs Angelina Lee

Mr Alan 38mith

H H Judge L G Edward Tvler



Ex-officio Megmhers

Mr Tam Wwing Pong, Deputy Secretarv for
Monetary Affairs., as representative of the
Secretary for Monetary Affairs

Mr Nogel M Gleeson, OQBE, JP, ERegistrar
General

Mr Dawvid Carse, Commissioner of Banking

A Fepresentative of the Chairman,
Securities and Futures Commission

A Represzentative of the Attorney General's
Chambers

Secretary : Mr F - Murphy, Registrar General's
Department

Appendix 3

Meetings held during 19%2

Fightv-fourth Meeting - % February
Eightv-fifth Meeting - 7 March
Eightv-sixth Meeting - 11 aprii
Eightv-seventh Meeting T 2 Mav
Eiaghtv-eighth Meeting - & June
Eighty-ninth Meeting - 4 July
Ninetieth Meeting - 1 August
Ninetv-first Meeting - 31 October

Nineth-second Meeting - 5 December



