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1, Bectien 380{2){(¢) of the Companiea Ordinance

Tllustraticne in prospectuses

1.1 Heciion EBD{E}[G} provides to the effect that ne prospectus
izesuad by or on tshalf of a3 company Incerporated in Teng ¥ong under the
Companizs Otdinanea shall contaln any photograghe or 1llustraticna of a
pietorial or graphlic nature. 0Oddly enough, however, Part XII of the
Companias {Urdinance which deala with prospectuses circﬁlating in Bong

Euﬁg which offer sharesz or debentures in foreign companias, does not

contain such a provision noxr is there any corresponding provision in the
British leglalation on prospectuses,

1.2 Repzarch ahows that the provision was not especifically
racommended by the First Report (June 1971} of the Companies Law Revision
Committee when they made their recommendations on prospactuses issued by
companias incorporated in Hong Keng. {The Report did, howsver, recommend
guch a provision for the then-proposed separate legislation for prospectusss
lesued by mutual funds companies; this aseparate legislation was never
proceeded with).

1.3 The Standing Commiftes received detailed representationa

from hoth the Law Society of Hong ﬁung and a number of undgrwriting inatituetlens
requeating that the provieion he deleted. Mambers were sympathetlc to

the requent, feeling that in the case of certain typea of companies,
particularly thome involved in advanced fechneology, the lnclusion of graphs
and other illustrations is often necensary to make a prospectus cnmprehensiblé.
The Committae also noted that, apart frem the provision in Section 38D{2}(e),
the Regieirar General as Regist?ar of Companiss haz a general power under
Section 38D(5) to refuse to register a prospectus if, inter alia, ;t

containg any information likely to mislead or misleading in the form
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and context in which it le lncluded., They were satisfled that, providad

it was made elear that this general power extended to cover migleading

photographs and illustrations, it would provide sufficient protection to

invegstors against obusa of the right to includs photograpne and illustraticna,

1.4
- (a)
{b)
2. {1}
{2)
(3)
2.1

The {ouonittes therefove recoomend thal:

Section 38D(2)}(e} be doleted, and

Sevticn 38I(5) be amended by deleting "information" and
substituting "material"™ to make 1t clear that the Registrar
of Companiea' power of refusal to register extends te

migleading photographa and illustrations.

Section 48 of the Companies Ordinance {Prohibition of
provision of financial assiastances by a company for the
purchase of 1ts own shares)

Purchaze by a company af ita own shares

Dlatributable profits

Saction 43 prohibits the giving by a company, whether

directly or indirectly, of fipancial asaistanee for the purpose of, or

in comection with, a purchasme by any person of shares in the eompany,

except whare g

(a)

(v)

()

COmParLy s

lends meney for the purpoee, 1n the crdinavy courae of its
busineas, pari of which 13 the lending of money;

provides meney, under a achems, {or the purchasa by trustees
of fully paid shares to be held by or for employees, or
lends meney to bona fide employees, other than directors,

with a view to enabling them to purchase fully paid shares.
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In the svent of contravention, the company and svery officer in defanlt

ig liable to a fine of §2,000,

2.2 Section 48 was copled from Section 45 of the Companies
Aot 1929,
2.5 The section waa considersd by the Companles Laow Revialon

Commitioe in itz Second Report {April 1973). The Commities noted that .
Section 45 of the Companies Act 1929 had bean repealed.and replaced by
Section 54 of the Companiea Act 1948, which had remedied two of the more
ctvioua deficlencies in the 1929 provielons j.e, it had extendsd the
provlisions to cover sﬁhscriptinns for shares in thes compaoy and aleo,
whara it was a gpubsidiary company, purchase of, or subscription for,
shares in itz helding company. The Second Report also pointed cut,
however, that the Jenkinz Committes had received many criticisms of
Section 94 of the 1948 Act and had recommended that it he subatantially
redrafted to deal! with problems arilsing in relation fc assiataﬁca givan
to enable pomeone to acguire control of 4 company. Very briefly, the
Jenking Conmities proposed Yo allew any company to give finaneial aasistancs
for the purchase of ita sharea subject te the directors of the company
giving a statutory declaration of zolvency in respect of the company and
to the giving of the assletance haing gpproved by a Epecia{ reaclution of
the company; a @ilmsentient minorlty {10} would have the right to apply to
the court to prohibit the proposed giviné of sssistanca. The Second
Report recommendad:
(a} that, as an interim measure, Saction 48 of Cap. 32 should
be anended to bring into line with the then—current
Sectian 54 of the 1348 Act, and
{b) that when the amendments %o Section 54 of ths 1948 Act
recommended by the Jenkina Committes had bean enacteﬁ In

Fl

Britain, HEeng Kong should zdopt the new provisions.
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2.4 When drafting of 2 new Companies (Amendment) Bill began
here in 1979, there was still oo eign of an amended veraion of Section 54
af the Gompanis=s Act 1548 belng introduced in Britain., Government therefore
decided to takxe the initiative and procesded with its own new version of |
Seotion 48 of Cap. 3¢ which incorvporatsd both the amendments which nad

been 1n£rcﬁuded in Section 54 of the 1948 Act =ad thuse Tecommended by

the Jenkins Committes, This proposed new verwicn of Section 48 was

included in ¢lause 24 of the draft Companies (Amendment) BL11l which was
publiszhed as a White Paper in 1980,

2.5 | The proposed new version of Section 48 attracted criticiém
frem the Law 3ociety of Hong Eong and the Hong Kong General Cﬁamber of
Commeree, The Law Society felt that $he proposed new versicn gave rise

to a0 many problems that the 1aw should be left asz it was, or a new

Sectinon 48 in the same terms as Section 54 of the Companies Act 1548 should
be substituted. The General Chamber of (ommerce alpo feit that Sectien 48
should be redrafted in the same form as Section 54 of the 1948 Act,

2.6 By the time an ad-hoc working group of THELCO members came

to conzider the Law Society's and the General Chamber of Commerce's conments
in detail, the anticipated new Britiah lagislation an the subject had
arrived in the shape of Saectionz 42, 4% and 44 of the Companies Act 19891
{now Sectiona 151 — 158 of the Companies Act 1985). However, this new

- legislation was not a straightforward implementation of the Jenkins
Committee reccommendationa. Not only did it ecomntain a complete prohibition,
~subject to certain techniecal exemptions, of provision of finaneial
asgistance by & public company, but the proviseions allowing & private
compaty to provide fimanecial assistance were much ﬁare pumplicated aﬁd

. atriet than those reqnmmended by the Jenkina Commitfee. The prohibition

of provision of finanelal azsietance by a public company waz necessitated
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by Article 23 of the Second EEC Directive onh Company Law. The new
leglalation did, however, define what constituted provlsion of finmaneisl
asaistance more clearly and In a more realistic way.
2.7 At the same time, Sections 45 - £2 of tha Cupspanies Aect 1381
{ncw Sectione 152 - 181 of the Companias Act 1985) introduced provigiona
which allowed compani=o to purchase their own sharss in partain clirewnstancea,
something which had previoualy been illegal and regarded by mest authorities
as repreheneible ln principle, althuugﬁ gllowed in the U,5.4. Gome members
of the public urged Govermment to intreoduce similar legislation here,
2.8 In these circumstances, the MMELLC ad—huc working groug
declded that the propeeed new version of Section 48 contalned in the 1980
White Faper abould be deleted and that the subject, together with that of
the guasticon of 2llowlng companies in Hong Eong te purchase their own ghares,
should be referred fo the Standing Committee for consideration.
2.9 .Qn studying the eituation regarding Section 48, the Conmitie=e
thoughti that there were two espects of the situation which had not bean
specifically referred to by the Companies Law Bevision Committee in its
Second Report viz:
{1} Ap glready mentioned, the penalty for breach of Section 48

is only a fine of ié,GDD. The Committes fe?l that thera

m2y he memberz of the businesg community who hawve been

misled by thiz small atatutory penalty inte thinking that

a8 breach of the proviasicnsof Section 48 is not really

8 serious matter, In fact, as explained in (2) below, the

civil penalties can be very severe indeed,

(2) Directors of & Company in breach of Section 48 can be called

zpon to compensate the company and the range of actions

which are in breach of the sectiom is wider than was
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previously thought, A geod illustration can be found in
Belwent Finance Ltd. v Williams Furnlture Lid. (No. 2)
ZFBQQ7 7 AER 393 whare the directors used g procedure uﬁlch
previoualy had besn genﬂrélly conalderad legai, chnly Lo find
1t heid to be in breach of the provisicns of Sectica 54

of the 1548 Act,

2.10 With regard to the new proviaicme in the 1381 Act, it seema
to the Committee that, wvery briefly, thelr net effect lb:
(1] they introduce clgarer and more gensible critaria as o
what conatitutes the provision by a company of financlal
aszistance for the purchase of itas own shares;
(2) eubject to certain exemptions of a technical nature, they
prohibit a pubiic company and its subsidlaries from
giving anyone financial aseistance, direct or indirect,
for the purpose of mequiring shares in that company; but.
{3) they do, however, allow a private cempany to give financial
assistance for acguisition of shares in the company or 1ltis
holding company (unlesz the halding company is itself a
public company or there is an intermediary holding company
which is a public company) provided:
(2) it has net asgets which are not reduced by the giving
of the aasistance, or |
(b} to the extent that those net azsets are reduced, the
financial aesistance is given out of dietribtutable profitas;
(e} the giving of the financial assistance muat be approved
by a-apecialxrﬁsnlution of the company in génerai meeting;
{d) where the financial assiatance is for the acquisition of

shares in the compeny's holding company, ithat helding
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company and any intermediary holding company mmst also
give approval by specizl resslution in general meeting;
{e) before the general me2eting to approve a special resoclution
for the glving of aasiétance, the directors of the cozpany
giving the financlal asalstance (and if the ghares to be
acquired are ahares in ths holding cumwpany, the directora
of the holding company and of any intermediary holding
nﬁmpany] must make a statutory declaratinn of solvency
in respect of the company. The statutory declaration
st have annexed to 1i a report by the auditors of the
company that they have inquired into the state of affalrs
of the company and are net aware of anything to Indicate
that the opinicna expresszed by the directors in the

statutory declaration ars unreaasonable.

2.11 We noted the following points about the new provisionai

{T) as already mentiocned, the prohibition of a public company
giving financinl assletance goez zgainst the recommendations
of the Janking Committee!

(2) tbhe provisions allowing the provision of finaneial asszlstance
by privats companie; are devalopmenta of thpse recommended
by the Jenkinzg Commitiee with additionsi the moat important
additions are thoss referred to in (3} a) and (b) above;

(3) the detailed procedures for provision of finsnclal assistange
by a private company ere $o complicated and etrict that
it is unlikely that many private cpempanies will in fgct he
able to uge them in practice; and

{4] the concept of "“distributable profits™ forma a very

important part of the provisionsz and there are detailed

78 ceann.
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statutory provisions on what constltutes distributable
profita in Part JIY of the Companies Aet 1980, s amended
(now Part VIII of the Companies Act 1385); however thera

are no proviesions on the subject in the Companies Ordinance,

2.12 The Eammittee.alsa consldered the new Britieh provisions
allowing a company toe purchase itm own shares (Sections 45 = 62 of the
Companles Act 1981; now Sections 15% -~ 1871 of the Companien Act 159855,

2,13 Phe provizioms allow both private and public companies.

to purchase their own shares, Eather oddly, io our opinicn, £hﬂ procadire
for purchaze by = publis company of 1ts own abazes is the siﬁpler.cf the 4wo.
2.14 The provisions are, as one would exPect; fairly complicated
but basically they allow hoth private and publie companies to buy their

own shares put of distributable profits or the proceeds of a fresh issus

of shares made for the purpose, subject to prior approval by a special
resolution in the case of a private company and by an ordimary zesolution

in the case of a public company buying i¢s listed skares. In addition,

& private company can purchase its own éhares out of capital if there are
ingufficient distributable profita and if thers are insufficient proceeds
from any fresh issue of shares (slthough there is no compulsicn to make

auch an izsue), .
2.15 As the Committes continued their detailed consideration of
the subjects of Section 48 and the purchase by a company of itz own shares,
it became clear to us how Important the concept of distributable profite
was to the British legislation on both subjects, Ae already mention=d,
there is no provision in the Companies Qprdinance on the subject, It was
congidered by the Companias Law Revizien Committee in their Seconﬁ Report

{pages 195 — 196), At that time, there were no pravisions on the subject
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in the British companies legislation either but the Jenkins Committee had

made a pumber of important recommendations which were awaiting implemsntation.
The Second Rewort recommended that if and when the Jenkins Committes
recommendaticna were adopted in Brliain, they should, subject to a miner
amendment detailed in the Report, be adepted here alse. Az already mentiaoned,
the Companies Act 1980, Part IIT implemented most of the Jenkins Committees
recommendations., (We understand that, here again, the driving foree behind
tha intrud&ﬁtion of these provisions, was the need to respond to the EEC
dirsetivas on company law harmontzation,}

2,16 We decided that before we reached any decisions on the subjectn
of Section 48 and purchase by a company of its own shares, we would have teo
have & decisinn on whether the Companies Ordinance should contain detailed
provisicns on digtributable profits, The subject is a particularly technleal
ona and it has to be rememhaered that the British legislation was drafted

very much with the British tax system in mind, The Committee therefore
appointed a Sub-Compilttee copnzlisting of Mr., Connolly as Chalrman, two
co—opted mephers of the Law Seciety of Hong Fong and two co-optad membars

of the Hong Kong Saciety of Accountants to consider and report om it., The
Sub~Committee has met on a number of occasione and we understand thet they
expect to be ahle to gubmit their recomwendations in the first gquarter of

1986, Omce these are to hand, we shall Tesume our consideration of both

Section 46 and the questicn of the purchase by a company of 1ta own mharass,

3, Bection 578 of the Comparies Qndinance
{Aprroval of ceompany required for

allotment of shares by directors)

3.1 Section 57B(1) of the Companleg Ordinance and the provisc

theretns Tead as followe:
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*5TB{ 1) Fotwithstanding anything in a company's memorandum

or articles, the directors shall not without ihe
prior approval of the company in gemeral meeting
exercize any power of the company to allet shares:
Provided that ne such prior approval shall be
raquired in Telation %c the sllotfment of shares in
the company under an offer mads pro rata by the
.cnmpany to the members of the company, excluding

for that purpose any mamber whose address is in a
pFlace where such offer is not permittad under the law

of that place.®

The basic purpose of the provise ia, of course, to allow the directers of a

company to make a rights issue without baving to get the prior approval of

a general meesting.

3,2~ The Law- Society of Hong Kong has proposed ihree amendments:

®{a) at present a rights issue by a company excluding an

(b)

of far to members resident in the U,.5.4. would reguire
the conesent of the members of the company, An offer

im permitted in the T.S.A. but cannot be made without

a local registration, The present wording does not
cover that mituationand the exclusion should therefore
be btread enosugh to erelude mambers in places whera

the offer ls not permitted without a seaparate
reglstration In that place of the offer deocuments;
fractional entitlements, An exempiion from t@e pre rata
requirementg is appropriate to sllow the allcément of
sharea in a propoartlon "as nearly as pranticable" aqual
to the existing holding of shares. (wee Sectien 17

U.K. Companies Act 1980): and

J11 o enas
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(2) a rights igsue of sharea fnvolvipbg two classes of
sharsholdera. We refer here to the definition of
"rglevant shares” in Section 17(11) U.K. Companies
Act 1980 gz a aimple mathod of broadening tha
exinting proviso,”
3.3 The Conmittme are agresable to muggested amendmentia {b}
and {c) but have asked for further information about the scale of the

problen which has led to suggestion (a}, in order to conalder the matter

furthﬁ Ts
4. Section 79 of the Companies Ordinance
{Payment of certain debta cut of asseta subject to
flgating charge in priority to claims under the charge) and
Section 265 of the Companies Ordinance
{preferential paymenta)
4,1 Section 265 of the Companies Ordigance aets out in detail

the debts which have priority in the winding up of a company i.e. certain
amcunte of wages and salaries of slaff, gseverance payments, statutory
debte due to the Crown which hecame due and payable within the 12 months
precading the date of the winding up etc,

4.2 : BSection 79 givea the same pricrity where a receiver is
appointed under g debenture gecured by a3 floating chargs and the company
iz not in course of being wound ug,

4.7 The Reglstirar General in his capacity as 0fficlal Receiver
had drawn to the attention of the Standing Committee statements in various

suthorities which suggest that, where a floating charge has crystallised
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automatically, it becomes a fixed charge. Section 79 then does not’ apply
to it and & receiver who is appointed afier the automatic cryatallisation
is therefors not heund to give prierity to the preferential debts detailed
in Seetion 265, He has alze polnted cat the rocent English cage of

Re woodroffes (Musical Instruments) Lid. (in 1iguidation) ZT§357 2 &11

EE 905 which lays down that cessation of a company's buginess autcmatically
crystallipes a flezting charge. Asguming that this case 19 followed in
Hong Kong, it will almest certainly lead to an increase in the incidence

of automatic crystallisation of [leating charges because it is generally
thought that there is a greater teqdency here for pompanies to cease
carrying on business before a receiver is appointed.

4.4 . The Registrar Gensral ia concerned ahout the situation which
would arise if the authorities previcusly referred to ware followed in
Hong Kong and there was a large number of cazes where receivers were not
liable to give pricrity to weges and salaries etc, He polnted out that

the Australian eguivaleni of Section 79 had been amended to make it glear
that the pection continues to apply if the floating charge has crystallised
automatically befare the appointment of the receiver.

4.5 When the Standing Committeae started considering the matter,
however, our attention was drawn to the fact that a leadiqs new textbook
disagrees with the visw that the British equivalent of Section 79 does not
apply in a case where the flovating charge has crystallisad automatically
bafore the appcintmént of the receiver.

4.6 Nevertheless, the Committee are concerned zbout t;e
poasibllity and our preliminary view la that the prudent course w;uld

ﬁe to fa}low the Australian precedent and put the point beyond doubt by
amending Sectlon 79 In the same way as has beaen due in Australia,

However, before reaching any final decision, we would like to have the views
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of variocus professional and bueinesa organisations end have written to

tham accordingly.

5. Sectlon 14% of the Companies Ordinance

Production of documents, apnd evidence, on investigation

9.1 Toa affect of Sectlion 145 iaz-

{a) to impose a duty oa all officers and agenia of a company
wnder investigation by an inepector appointed by the
Pinancial Secretary, to produce tha company'e hﬂnkg and
documents to the inspector {subsection {1));

(b) to give the inapsctor powsr to examine on oath the officers,
agente and employees of the company under investigation
{ subsection (2))3 and

(¢} to glve the inspector wower to apply to tha court for
examination on ecath of any other person where he thinks it
ig necessary for the puarpose of the inveztigatlion

{subgection {4)).

L

Hal The corraeaponding section in the British legislation is
Section 167 of the Companies Act 1948, 23 amended, {now Ssctione 434 - 436
of the Companies Act 1985). Thisz has gone beyond our Section 145 and ha=s
glven an inspector power;
(1) to require anyone whom he considera 13, or may ba, in
posgesaion of any information concerming the cnﬁpany‘s
affairs to produce any books or documents of the company

in his pospession (subsection (14)}:

4 aeaa.
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{1i1) to require diregtors (but not the banke concerned} to give
information about certain bank accounts (subsection {1B)); and
(i1i} to examine on oath anyone whom the inspector gonsiders is,
or may be, in posaession of any information eoncerning the

company'a affairs {subssetion {2}).

543 An inspector appointed by the Financial Secretary under the
Companies Ordinance wrote tc Government recommending that Section 145 of the
Gompantes Grdinancg ba erxtended to give inspectors the powers raferred to

in {i) and {iii) above. He had found during the inspection proceedings

that documentation relating to the company was widely dispereed betwean
various parties, including third partiee who were not officera, agents or
exployeen of the company, If these latter third parties were unco—operative,
ke had had to go through the time-consuming process of applying to the court
under the existing subsection 145(4) to examine them.. The Committee noted
that, even then, it appeared that ihe subsection did net specifically
suthorise the court to order the third party to hand any books or documents
to the inspector for retention for datailed examination.

Bed The Committese agreed that it waa reamcmable that Section 145
be extendéd as requesied by the inspector and also decided that the provision
in Section 167(1B) of the 1948 Act, as amended, regarding certain bank
accounts be adopted bare. The Committes consulted the Hong kung Aasociation
of Danke regarding the latter amendment and ﬁhe Association ponfirmaed that

1% had no cblectiong.

5.5 The Committee therefory recommend that Section 145 of the

Companiea Ordinance be amanded by
(2) introducing an equivalent of subsection 167(1A) of the

Companies Act 1948, 23 amended,
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(b} ameading subsection 145(2) of the Companies Grdinance to

bring it into line with subsection 167(2) of the 1348 Act,

(¢) introducing an squivalent of subssction t67{1B} of the

1948 Act,

(3) making the following minor consequential amendments:

{1) delete the referesnce to "any employee™ in Section 145{2)

becausa employees would be covered by the proposed

amendment to the subsection,

{ii) delete Section 145{4) because this alsoc would be superasded

-'by the proposed amendment to subsection 145(2),

(1ii) in our equivalent to subsection 167{1B) of the Companies

Act 1948, amend the crosa—references as follows:

British legisla-

tion referred to

Sec 167(1B)(a) See 6 of 1967 Act

noov (B)(1) Sec 54 of 1980 Act

n % e (i1}  Sec 56{4) & (4A}
‘ of the 1980 Act
m " »{iii} Sec 57 of the

1980 Act

Bugpeated

HE reaference

Sec 161 of Cap 32
Secs 129D(3)(1) &
{k) & 1624 of

Cap 32

Bec 1612 of

Cap 32
Sec 1618 of

Cap 32
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6. Sectlon 1554 of the Cempanies Ordinance
(Approvel of company Teguired for diaposal by

directora of company's fixed sssets)

6.1 This gection applies only to listed cempanies and companien
which are members of a grﬂuf which contains a listed company, It prohibite
the directpors from making any dlupesal of fixed assete without the conaent
of a general weeting, i{ such a disposal would mean that the value of the |
fixed asgeta to be diépuaed uf,.plua the value of any fixed assets digposed _
of in the preéeding 4 months, would exceed 3% of the company's total
fixed azssets as showst in the company's latest balance sheet laid beforas
the company in general meeting.
6.2 _ The Law Society of Hong Kong has proposed that;

(a) intra-group transfers should be exempted frow the section, and

(b) there should be a statutory definition of "fixed assets™,

6.3 With regard to suggestion (a}, the Committee are sympathetic

to the wisw that the gection should ke amended to exempt intra-group traoalers
hetween a holding company and a wholly-owned subsidiary, or between two
wholly-owned subsidiaries, but feel that the guestion of exempiing transfera
to mubgidiaries which are not wholly—owned needs further consideration and
have asked the Law Socliety for more detailed comment,

6.4 With regard to suggestion (b}, the Committee noted that,

since 1974, para., 4(2) of the Tanth Schedule to the Companies Ordinance has
required that fived mssets, current aesets and assets that are nei£her_

fixed nor current, shall be geparaiely identified in a company's bal#ﬁce_
sheet and that there has been no evidence of widespread complaint that this

ig impracticable, The Committee have therefore agked the Law Sociaty fnr
examples of Bpecific problems which have arisen and for suggestions

for a guitable definition of the term "fixed assets™,
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£.5 The Hong Kong Soclety of Accountants haa also bean asked

for ite views on the matter and these are already to hand.

7. Section 161B of the Companies Ordinance

{Particulars in accounta of loans to officers, etc.}

T.1 Section 157H of the Companies Ordinance (Prohibition ef
loans to directors, etc.) containa restrictions on the loana which
companies can make ta their directors and cther companies in which their
directors hold controlling interests. It alaso restricts the guarantees
or security which companies can provide to third partiee in reapect of
loang made io such directors, ete, In the case of a liated company, or
& company which iz a member of a group which contains a listed company,
the ¥83trictions apply to loans to, or guarantees or security on behalf of,
a spouse, child or step=child of a director and to certain trustess and
pariners. There are, however, many exceptions to the restrictiona and,
in partioular, a private company which is not a member of & group ol
companies which contains a listed company can make any loans which are
approved by the sghareholdera in gﬁ&eral mesting., All companies can make
loans to their directors for the purchase of homes,

7.2 Licenzad banks are exempted from the provisiong of
Section 157E. The Committee understand that the reason for this la that
licensad banks are subject to the separate Testrictions om leoans to
directore contained in the Banking Ordinance, Cap. 155.

T.3 Since there are 80 many exceptions to the probibition of
loana to directors cne would expect to ses & requirement for disclosure

of loans which are made, or guarantees or security which are given, by

Ji8 ...,
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virtue of these exceptionas and, indeed, such a reguirement ils found in
Section 161B of the Companies Ordinance., Section 1618 requires the
fellowing infermaticn in respect of every loan made to a director or
ather officer of a company or to any company in which such a director has
a controlling interest, to be included in the company'es annual accounta:

{(a) the name of the borrower,

(b) the terms of the loan, including the rate of interest and
the security therefor,

(=) the amocunt outstanding on the 1§an, principal and interast,
at the beginning end at the end of the company's {financial
year and the maximum amount so ocutstanding during that
finaneial year, and

(d) the amount of any interest which, having fallen due, has
not been paid and the amount of any provision made in respect
of any failuve or antiecipated failure by the borrewer to
repay the whale or part of the loan or interest.

Deatailed infarmation 1s also regquired about guarantees or security provided

by the company in respect of apy loan to an officer by a third party.

Ted This requirement applies to all c¢ompanies, includlng licensed
banks. --
T.5 The Hong Kong Asscocliation of Banks wrote to Govermmant

requesting that Section 161 be amended along the folleowing lines:

(1] Licensed banks should be exsophted from the requ;rement to
give the detailed information regquired by Sentiun:161B in
their annual accounts and they should only bae ;equired to
glve an aggregate figure for the fotal amcunt of all such
lpana ete, outstanding as at the end of the financial year,

as in Britain: the banks would alao give aggregate [igures
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(2)

(3)
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for the maximue ampunts of leans outstanding to officera etec,
during the year.

Licensed banks should be reguired to kesp a register setting
cizb the detailed infermation required by Section 1871E and this
should be available for inspection by the Commlssioner of
Banking only pursuant to the new Banking legislation intandad
for the protection of dapasitors.

If diselosure of the register to the Commissioner of Banking
only is not acceptable such discioeure should be made to the
registered shareholders only as in the UE, where the legislation
has stoocd the test of time and the VK Covernment ias ewidently
satisfied that the register, like other statutory registers
should mot be inspected othsrwise than by the registersd
shareholdars,

The Association's principal reascns for their requesi appear

tc he gz followa:

(2) Phe disclosurs of infermation about loans made by a bank is a

breach of the gonfidentiality wihich is observed strictly in the
banker/client relationship. Local banks are anxious to have
leading figmures from Hoﬁg Kong's industrial, commerszial and
rrofessional sectors act on their boards of directors in ;rder

to get the benefit of their extensive knowledge and experience

but businessmen may be reluctant to act as such directors when
they know that it will meazn the publication of details of all
loans made to them or to companies contrsllsd by them {and, if the
bank iz a ligsted company or is 2 member of a grougp whieh containa
g8 listed company, loans to their spouae and children, trustees

and partners); sush information can, in ecertain circumgiances,

ba of use to competitors.
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The requirement fto give all the stztutory information in
the annual accounts can mean the Inclusion of substantial
gmouwnta of detail which takea up a2n unreasonable amount
of gpace and which, In any case, la of very littla
practical use to anyone; for example, the bald statement
that a loan is secured by & mortgage on land is not
informativa enough to be of any real uae,

The trend in supervielon of banke everywhere ls for more
detailed information to be mupplied to the regulstery
authorities to assist them in the carrying out of their
prudential supervisery duties, rather than for such
information teo be published.

Foreign banks cperating here are not subject te the
requirementa of Section 161R and this gives thea an
unfalr advantsgs over banks incorporated in Hong Keng

under the Companies Ordinance,

After eareful conaideration, the Committee formed the

following viewa on the Asscciation's arguments:

{a)

Membera agreed that the preservation of confidentiality

is Blghly desirable and that disclosure shauld only he
requirsd where the public intereat demands it, However,
they thought that experience both 1o Hong Xong and ovafsaaa
during the past few years had amply demonstrated that
details of loans by banks %o thelr directors and coﬁpﬁniaa
connected with op controlled by their directors could be

of cunaldafahla_imgartance in reaching an informed wiew

of the financial conditicn of individual banké. They felt

that a reascnable amount of such detail ahould be made -

fma
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available publicly in Hong Eong, where the tula of

caveat emntor still applies to depositore as wsll aa

oiher credifors.

Membars aympathised with the view that the annual mccounts
of banka are not really the appropriate place for detailed
information on individoal loans to divectoras ete. They'
agreed that it would be sufficient if the accnunta1cuntainad
only aggregate figures. Bowever, they Hér& firmly of the
view that the suggested regiater centaining detaile of
individual loans etc. should be made available for
inspection by all members of the public for a reaacnable
time around the time of the anmual general meeting of &=

bank, They notad that the equivalent register is only

-éﬁﬂn for inapection by sharebslders in Britain but considered

(a)

that this was hardly legical. In the first place, it meant
that a shareholder with enly, eay, 10 shares in a hank,
could get information on details of loans to dlrectors
while a noen-shareholder with a £10 million depoait in the
bank could nat. In the second place, 1f the bank was a8
listed company, anylrapresentative of the medjia coulﬁ
simply buy a board lot of ahares to get the informaticn on
leans to directors and publish it, Members alsc noted that
it could be argued that there is rather less need for
digeloaure of information abgout banka in Britain in that
there is a limited form of depomit insurance,

Membera noted that Sectlon %36 of the Banking Ordinanecs

provides to the affeet that all licenssd banks, including

ferelgn bapnks, require to comply with the anditing
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requirementa of the (ompaniees Ordinancs, which, prﬁﬂﬁmahly;
necesgitates compliance with Section 1618, However, thay .;5
were Informed that the exemption provialons in Seection 3?(4}'f
of Yhe Bankiog Ordinance are usually apyliad tp fﬂrgign

banks and that thesa erempted forsign banks tﬁefefqre

do not need to comply with any of thﬁ apditing

requirements of the Companies Grdinance.. It ia therafore
cerrect that in many, perhaps most, ca=es of fn;eigp |
.b&nkﬂ.ﬂp&rating in Hong Kong, there im no public disclosure
of lecans made to directors stey aquallyt howaver, in soms
casas, the requirementa in the home countries of thege

hanks may be Just as atrict as thoze in Hong Kﬂné and an
interested party can obtain information on loans o

divectors lo the bank's home country., In any event,

Members took the view with the abaence or oiberwise of
dlsclosure requirements for foreign banks was not of

ftse)lf a good reason for not applying such ?Equirements

to banks incorporated in Hong Kong under the Companies

Ordinances.

7.8 The Committes therefore recommend that Section 15871B be
amended to provide:

(a) that the annual accounts of a licensed bank shall contain
an aggregate figure for all lsans to directorse etec.
outstapding at the end of the finanecial year concarned
and aégregate figurea for the highest amcunt of l;ans
o directors during the financial year, and

{b) that every licensed bank shall keep a re-gistez" shewing the

detailed information required under Section 141B and thia.

723 eiiiae
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ehall be copen for inspection by all members of the public
for a period of 14 days pricr to the anmial general meeting

and 7 daya therveafter,

B. Section 269 of the Cowpanies Ordinance
{(Reetricticn of rights of sreditor as to execution

or attachment in came of company being wound ugp)

E.1 Tnder Sectlon 269, where & creditor haé isaued axecution
against the goods or lande of a company or haa attached any debt due to
the company, ;nd thé company¥ is subsequently wound up, he shall not be
antitled to retaln the benefit of the execution or attachment against

the liguidator unleass he has completsd the executlon or attachment before
the commencement of the winding up.

a.2 Section 269 also provides that an axecution againat goods
ghall be taken to be completed by selzure and sale., Messrz. Wilkineon &
Griet, Solicitora, wrote to the Commitize pointing out that thls provimion
puts a creditor in Hong Xong whe has obtained a charging order abgolute
over shares held by company 4 in énmpanr B in an unsatisfactory situation,
particularly when compared with his squivalent in Britain,

8.3 In Britain, ihe crediter iz protected as moon as he obtaina
hie charging order niei, In Hong Eong, howaver, since shatea are "goods"
for the purposes of Begtlon 269 and a charging order on them is an
Texecutien" for the purposes of the section, the creditor has to complete
the seizure and sale, i.e, actually receive the proceeds of the sals of
the shares, before he ia protected. Under the Rules of the Supreme Court,

no ateps can be taken to enforce a charging erder until & manths have
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alapsed from the Notice to Show Cause and, from atart te finish, the

process of exeeution can m=aslly take 12 months., If the company is

wound up In the meantime, the creditor loasea hia priority righta over

the proceads of the eventual sale. We understand that it le not unimown

far company A 1o threaten the creditor with putting itsalf into valunfary
liguidation solaly to gravent him getiing the procesds of the sale of

tha_sharas in company B.

B.4 The Commitiea agrea that the situation is unsatimefactory

and recommend that Section 269 be amended to bring.it ioto line with the

corresponding legislation in Britain i.a. to provide that an exsecution
againzst goods shall be taken to be completed by meizure and sale or by
the making of a charging order absoluta.

{Note: Shortly after making this deciaion, the Commltiee were inforumed
that a Committea appointed to coneider the need for any amendments
to the Supreme Court Ordinance and headed by The Honovurable
Mr, Justice Hempater had also recommended amendments to Section 269

of the Companies OUrdinance to the same effect).

9. Generzl fidueiary duty of directors

2.1 Thiz section waa considered in the Second Report of the
Companies Law Revision Committee {para, 7.11), They noted that =ome
witnessesa appearing befére the Jenking Committee in Britain had sugecested
that the existing legml duties and reaponeibilities of directors should

be codified ip legislation; others had suggested that these should be aet
out aa =imply as possible, together with such other guidance to apprnpfiate

behaviour 2s might seem useful, in a Directors' Code. As regard codifieation

125 ...,
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of the lsw, the Jenkins Committee had agreed with the General Council of
the Bar that "any attempt to define the duties of directors mors c¢learly
would involve the risk that, sinee it would ke impossible to dafine such
duties exhsuativaly, there would be ineviiable lacunas which might well
make 1t more difficult to determine in any particular set eof clrecumgtances
what these duties weve". Howover, thz Jenkine Committee had thought that
2 general statement of the baaic principlee underlying.the flduclary
relationehip of directora towards their coepanies might well be useful
to directors and other cencerned with eompany management, Thay had
therefore recommended that such a statement of principles be included in
the Companies Acta. The Companies Law Revislon Committee noted that
there was already a provision to thé same general effeci in the Ausirallan
Comparties Acts and recommended that provisicns shouwld be ingluded in the
Companies QOrdinance on the lines of those reccmménded by the Jenkins
Committes.
9,2 Accordingly, when the draft Companies {Amendmﬂnt} Bill was
published as a White Paper in 1380, it included & propesed new Section 1553
in the following terms:
"1553(1) A director of a coempany shall observe the utmoat
good faith towards the company in any tranasction
‘with 1t or on ite behalf and shall act honestly
in the exercise of the powers and the diascharge
ol the duties of his office.

{2} A director of a company shall not make usé of any
money or other property of the eompany, or of any
information acquited by him hy.virtua ef his
pusition as a director or othexr officer of the

company, Yo gain directly or indirectly an
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impropar advantage for himueif st the expenae
of the company.

{3) & director of a company who, by any breach of
aubgection (1) or (2}, makea a profit or inflicts
any damaga on the company ahall:bé l;ah;g Lo
‘account to the company for the profit or to
compensate it for the damsage. |

(4) Thia mection 1s without prejudice to any other
provigion of this Ordinance and xu any rule of
law with reapect to the duiles or liabilities

of dirsctora.™

9.3 " The proposed section was objected to by fhs Law Saociety
uf Hong Xong and the Hong Eong Society of Accountants, The formar
adopted the objections made by the Law Socisty of England and Wales

t0 a similar propeosal Iin Britain in 1972 i.e, "It is comsidersd that
any atiempt at codification would itnevitably produce more evile than

1t would cure because neo code could vover every set of circumatanéeg".
Tha ad-hoe working group of UMELDD mewbers who considered the objecticns
decided to delets the glause from the Bill and referred the gubject to
this Committas for further senalderation.

9.4 The Committee noted with interest the attempt by the then
Labour Government to implement the Jenking Committee recomnendations in
Britain in fhe abortive Companies (Amendment) Eill 1978, The Bill failed
because of the intervening general electicn, which Labour lost, and the
incoming Cunsarvative.ﬂnvérnmant dropped the relevant clause from ita
1979 Companies Bill, merely saying that the propesed section was pn; "

satisfactary.
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9.5 There ara at present twa oppoaing schocla of thought'
among tha Members of the Commlttes on this Eubjecé. The flrst group
sgrea with the Jernkina Committss and the CQompasties Law Hevision
Committea that it Ls Qesirable that there should be a codificaticn of
the baalc principlea of the lew on fiduciary dutles of directors which
will ba readily avallable for refarence by &ll dirsofors and especially
by thome who ara new toc their posts and a:é p%rhapa not familiar with
these besic principles. Al present, the principles can only be studied
by raferring to legal textbooks and decided cases. The second group
agree with the obje=ctions expresaasd by the Law Socisty of Hong Kong and
the Hong Kong Socieiy of Accountants to the propesed codification contained
in the draft Bill publlahed az a White Paper in 1980, They conasider that
the law on the subject is, by ils pature, very detailed and complicated
and that any attempt to codify itg basle princlples would be bound to
be seriocusly incomplete and would be a2 trap for laymen divectors who
would easily be misled by its apparent simplicity. They feel that the
attempted godification would give rise to more problems than 1t would
solve and that it would be best to continye with the prasent system
whera, if a director feelw that there may be a question involving his
fiduriary duties to hlia company, he should consult his profesaional
advlasars, Botbk sides agree that bafore any daciaions are ;aached on
any recommendationa, the up~te—date views of the professicnal bodies
concarned will require to be ghtalned. we have also written to the
United Kingdem to see 1f we can obtiain further information as to why
tha 1975 prDPDE&lE weTe abandoned.

9.5 Investigation and consideration of the subject are atill

proceeding,

IEB LR E R
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10. Further Matters Under Conglderatlon

10,1 During the couraes of the year, consideraticon has bteen
given to amendment iz reapect of the Sections listed bslow. Ih =zach
case a deciaslon has been deferrsd pending further information or comment

Ifrom lnterested organisations:-

Sec 488 — Application of premiums received on
iaspue of shares {with reference to
Secs 36 - 41 of the Companies Act 1981).
Sec 1140 - Proxies.
Sec 1574 — Appointment of directors to be voted
ot individually.
Sec 22084 = Circumstances in which a coampany may be
wound up voluntarily. _

Propozed Sec 155D - Birectors' duties regarding information

to shareholders,

16,2 The final report and recommendations of the Sub—Committee
referred to in para. 1.27 of vur previocus report are expected in the near

Fature,



Appendix 1

Terms of Referance af
the Standing Committee
on Cowpany Law Reform

(1) Po zdvise the Financial Secretary on amendments to the Companies
Ordinance za and when exparience showa them to hé necasagry.

(2) To resport annually through the Secretary for Econcmic Jervicesa
tz the Coverner in Council on those amendments to the Companiea
grdinance that arsa under conalderation from time to time b} the
Standing Conmittaa.

{(3) Toc advise the Financial Secretary on amendments reduired teo the
Sectirl ties Ordinance and the Protection of Investora Ordinance
with the objective of providing support to the Securities
Commission in its role of adminiatering thosme Ordinancea.
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