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I - Registration of Charges

1.1 Thig subject 13 of the greateat practical importance to
the business community, Briefly, a company createa a charge yhen it
.givaa a creditor security over any of its property. Under Part IIX

of the Companls=s ﬂrdinnncp, Cap, 32, the bapic details ("utatutnry
particulara™) of most typee of charge have to be registered in the
Compacies Reglasiry where ibhey are svallable for inspection by membera
of th; public on peyment of m wmall fee, Theae atatutory particulsara

of exiating charges are of great interest to potential creditnri.uf
companles. If & charge requires to be regiastered bumt i; not in fact
registered then it is void against the liguidator if the cowmpany goes
igto llguidation and the creditor will then find himself in bagically
the same position as an ordinary unsecured creditor. It is tharafﬂré.
wvital for any creditor who gete zecurity from a company to ascé?tain
whether the charge ig registrable and, if if ia, to ensure that it

ig duly presented to the Registrar of Companies for regletration.

Turing the financial ysar 1982/8%, the toial amount eecured hy chargen
registerad in the Companies Registry was $47.1 billion and the total |
for the financial year 1983/84 was $42.8 billion,

1.2 The gystem of registratisn of charges in Hong Knng.is
almoat entirely based on that in force in Britain. Unfortunately, the
British system is far from perfect. More than {welve yeara ago, the
Crowther Committee recommendsd a fundamental reform of the law on _
personal property security, including company charges, but the renommenﬂaﬁiﬁﬁ‘
has not as yet been adopted, In these circumestances, the Standing Can@tteq

thought 1t desirable to deal with the pressing proeblems under the e;;sfing '

legislation, leaving possible conelderation of bagic reform to s later -iﬂate.'

. -



1.3 Phe matters relating {o charges which have been conpidersd
Bo far by the Standing Committee can be summarised asg follows:

The Slavenburg decision ‘

T4 F The decieion in the Slavenburg case (N, V. Slavenburg's

Bank v Intercentinental Hgturai Resources Ltd, and others D?Bd}

A All E. R. 955) was concerned ;ith ihe guestion of registraticn of ch&igeu
treated by an oversea {foreign) company which has established a place |
of bupinees in Britain, Technigally, the decision im mot binding on

tha Hong Keng courte but informed apiniun-hare, with which the Standing
Commlttes agrees, is tﬁat it would be followed and muﬂt.aolicitnru in -
the private secior are proceeding on that basia,

1.5 If an pversea company establishes a place of bhusiness ip.”
Hong Kong, it 1e reauired to comply with the registration regquirements
of Part XI of Cap. 32. These Tequirementis are relatively simple,
ipvolving mainly the filing of certified coplies of the chmpany'a
congtitution, ita accounta where apprnpriaté and the pame and addresn

of & person in Hong Kong who is authorised Yo accept on behalf of the
company service of proceedg and of any notices required to be perved

on the company., The regiatration feee payable are alsc very emall,
ugually arcund §5540, Heverthelees, for various Teabons, incluﬂing

tax ceneiderations, scme overeea companies which edmit that they are
(carTying on buainess in Hong Kong are reluctant to agree that they have
eatuhliqhed a piace of buplness within the mesning of the Coopanien
ﬂréiuance here and therefore consider that they are not under an

_ obligation to register undar Part XI.
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1.6 Under Section 91 of Cap. 32, the registration of charges
provigions eet ocut in Part 111 of ithe Ordinance exiend to charges on

property in Hang Kong which are created, and to chargea on property in

.Hong Kong which ig acguired, by a company incorporated cutside Hong Keng '

which has a place of businesa in Hong Kong.

YT hceordingly, when a Heng Kang creditor, usually a bank,

tukas a charge {rom an oversea company, it has to consider whether the
company hae eatablished a place of busineas here, Tntil th; Slavenburg
deciniﬂn, the bank would think it sufficient to search the Companias
Ragistry to ascertain whether the overzea company had regiatered.ﬁnﬂar';:.
Part X1 of Cap. 32, If it had not registered, the bank H;uld asnuﬁe ey
that the company had not established a place of business here and thaf{%_;
the charge therefore did not require registration. Indeed, if tﬁn

bank had then tried %o register the charge, the Registrar of Companiea
would probably have replied saying that the cversea company did not

appear to have a place of businesa in Hong Kang bhecause it had not
fegistered under Part XI of Cap. 32 and that the charge therefore 4id

not appear to be registrahle.

1.8 However, the Slavenburg case upset these views, It held

that if a company had 1ln fact established a place of buziness in Britain

then any charge granted by it on property in Britain had to be regietered

even 1f the oversea company had not registered with the Regiatrar of

Companies under the British equivalent of FPart XI of Cap. 32. hccnrdingiy,

a cr:'editur in Britain lending memey to ah oversea company and getting a h
charge over any property which it owne in Britain now has to Bgtisfy :
hingelf as to wﬁethef or not the company has estzblished a place n:_ﬁ
busine=ze there ilrrespective of whether or not 1t has reglstered with th;
Reglstrar of Companies. That ie & gquaptiom which aj_: times cannm‘; he

angwered with certainty, except by a court declsion,
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1.9 In addition, the Slavenburg decision laid down that even
if the company had no zseseis in Eritalp at the time the charge was creatad,

the charge wag registrable if any aseet of the company subscquently came

-

into Britain. This is.2 very difficult aituation, When the charge is
ereated, it cannot be resistared_hecause the company haa np'assefs in
Bzitaln but if any -aseet comes inte Britain during the lifetime of the.”
.r:,_mrge, it becomen invalid for non-regisiraticn! The situ;tiun beopmes
almoet lmppssible whaTe the ;umpany owWwhig Ghipa uf aircralt whiéh mag. e
cg.ll a‘tIBritiah ports, For example, if a Britieh bank lends money to.
a liberian shipping cotpany on the eecurity of its only asset, a ﬁarsb'x
ERip, an& the ship is.nnt in British waters at the tige of creatinq.of :
the charge, then the charge is not regisirable, However, ik the cumﬁaﬁﬁ
goee into liquidation and at that time the ship heappens to be in a
British port, the bank will find that its cherge is void against the
ligquidator because of non-regiztration.

1,10 There are other complicationa arising from the decipion
but the above are the main ﬂneé.

.11 The Standing Commitiee has aspertained that, although the
Law Speiety of England and Wales is very concerned about the difficulties
caused by the Slavenburg deciaion and has submitied a paper to the
Department of Trade and Industry asking for amending legislation, there
is iittle pnssiﬁiiity of legizlation being forthcoming, at least jin thai_
near future. | |
1.12 In the circumetances, and after consideration of the views

of various aseociatlors coneulted, the Standing Committee recommende the

following measures:



{a}

()

(e)

That Section 91 of Cap, 32 should only apply to an oversea
comparyy which ialactually registered under Part XI of

Cap. 32 at the time the charge is created.

That Sectien 91 should be amended to prqfide that, for the
Furpoaes uflPart.III of Cap. %2, ships and aircraft dﬂnﬁd.

by an oversea company shall always be deemed to be situated
where thﬂf are registered, regafdl%sa of their ;ctualz -
rhysical poaiticn. | | .
That Section 91 should be amended to reguire the rugistfatiag '
of any flna%ing charge created by an overgea company rﬂgiatered
under Part XI which could affect assets gituated in Ehng

Kong i.e. a provislon aleng the following lines: .. -

Min oversea company will also require to regisier any

- Tloating charge over its underiaking or property which

Notet

will have the effect of charging any undertakifg or
property situate in Hong Kong ;hich the company may own,
at any time while the debt for whieh the charge was
created remains unpaid or unsatiasfied, nntuithﬂtanﬁing
that the company does not, as at the date of creation

of the charge, own any undertaking or property situgfa'

in Bong Kong."™

The Standing Commiittee wishes to recurﬁ its opinion tﬁat
anf charge which ia regisirable by an oversea coampany,

but which ia not in fact registered, should only be void °
ag againat any assei situvated in H ng Kong., The Committee
thinks that this is the efféct of the proposed am;ndmeﬁtq:
but any doubt thought te exiet should be resolved in thn“.

eventual legislation,
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1.5 The Standing Committes anticipates £hat the above peasures
will ba weleomed by, or at least be scceplable to, moat of the parties
affected. Although these measures do not remova cll the diffinultieﬁ
arieing f;nm tha Slavenburé decislan, the Committes feels that they
reduce tha areas of uncertainty to an acceptable leval, However,
fhafﬂ-waa one measure recommended by various partiess which the Comnittee
was unable to agrees to, Thisz was that the sanctiun af invalidiéy-uhauid
be ruﬁuied in the case of c¢hayges created by an oversea cuﬁpanj'i.u. o
that Section 91 should bs amended to provide that, if an nverﬁéa company
falls to reglster a chargé, then the validity of the charge should nok s
be affected and instead tﬁe afficers of the defaulting ¢ompany should

be subject to financial/custodial penalties. The Committee could mot
agree to this proposal for the following reascns. . Firstily, it would
distinguish unfzirly between an oversem company which failed tc.regiater
a charge and 2 Hong Kong company which failed to do so. Secondly, the
Committes felt that the sancticn of invalidity is the only really
gffective gancticn in the case of failure to register charges. In

most cases, a failure ito register a charge only comee to the notice

of the suthorities where the defaulting company has gone into liguidation,
Ig the case of an overses company, there would be very little pnaﬁihility,
in practice, of fining or impriscning the officers who would almeoat
invariably be living outeide the jurisdiction of the Hong Knng.courtﬂ..
Failing_an effective manction against the officers of the company, thisz
means in.practice that the autherities have to look tc the creditars: -
of oversesa companies 1o ensure that charges are registered in Hong Eong,
whare ne;eg?ary, and there ie nc doubt that the manction of invaliditj_:

guarzntees that creditors will take all poasible pteps to ensure much .

ragiatratiuﬁ¢




Mechanics of the Hepistration Frocedure

1.14 Under the exiating provisions of Part TII of Cap, 32, where

a charge requires to be registered either the company of the creditor

-

hug to present the original document of charge to the Regietrapr of
Companies within 5 wesks afier the date of creation of the charge,

together with a statutory form setting out the particulars of the charge.
The Registrar then registers the particulars and giveg a certificate B
that thie has been done. Under Secticn 83(2), this certificate "35311

ba conciugive svidence that the requirements of this Part as to
registration have been Enmplied with". The Regisirzr of Companies in :
London has been advised by.ﬂounsel that if he givesg an incorrect
certificate, because the particulara of the charge given to him are

wrong and he haa falled Yo notlce the mistake, he might be liable o

anyone who suffers a lose in conseguence, i
1,15 The Registrar of Companies therefore has to check each
registration of charge very carefully which leads to substantial delay

in the completion of registration.

1.16 The Jenkins Committee Tecommended in England in 1962 thet
the systen be replaced by one under which both the chargor and the charges
would Bign the form containing the statﬁtory particulars and ther; would
be no need to produce the original charge document, or a copy of it,

to the Registrar. The ghargor and the rcharges would then be sclely

lizble fﬁr the correctness of the etatutory particulars and the

Reéistrar would have no duty to check them, He would simply registgr

the particulars. Such a system would, by removing the Registrar's duity’
to examine éach ragistration_cf charge carefully, eliminate most of thé:

delay In completion of registration. o S S
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1.17 The recommendation was npot accepted, The Law Seciety of
England and Wales objected te its introduction an various grounds,
which greunds have Seen consldered by the Standing Committee,
1.18 ) The Committee are neverthelezs in general agreement with
the Jenkine Cemmittee, slthough it ig felt that it is highly desirable
that copies of charges should be avajlable in the Companien Regiatrg
for inspettlon by all interested partieas because the statutory pariiculars
do not contain all information of interéﬂt to 2 potential Gﬁed;tnr €. 8.
they do not contain information as to restricticn of creation 6; ﬂuhaequen# |
chargea. This view'is.ﬂﬁppérted by all the professional bodiea conaulted
by the Committee in the cowrse of ita consideration of this subject,
The Commjttee appreciates that filing copies will be a cumbarsome process
unless the Regletrar ia provided with facilities for microfilmihg, huﬁ_'
theaé“uill assuredly be mor# economiec in the long run. |
1,19 It is therefore recommended:
(a} that Section 80(1) of the Coﬁpaniea Ordinance be amended
to provide that;
(i} the original instrument creating a charge need no
longer be produced to the Registrar but that n':
copy of the instrument certified by the sﬂliﬁitnr
ic the party Eeeking registraticn or by an officer
of the company on caih shall be delivered to the
Regletrar for filing;
' {11) the prescribed particulars of the charge shall be -

certified as in the cage of the copy instrument

in (1); and

jg.-o-r.q



(1ii} the time Iimit for delivery of the prescribed
particulars and of the copy charge {if applicsble}
to the Registrar be amended tao 30 days {thé time
limit for registration in the Land Office}.
(b) that Section an{a) be similarly amended to provids that
a certified copy charge shall be delivered to ihe Ragis{:ar
for filing;
(c) that the introduction of micrurilming in the Registry te
expedited am a matter of urgency, | r

Regiestration of charges an sharea in pubaidiaries

1.20 Section 80{2) of Cap. 32 liasts the types of charges in_f::
reppect of which etetutery particulare must be registersd in thé -
Companies Registry. These are the same as the British requlremnents
except that we have no eguivalent 4o the British requirement for
Tegintration af a charge on an ajircraft, )

1. 21 The Jenkins Committee recumméndeﬂ that companiés should
alga be reguired %o register charges om shares in Bubﬂidia:iaq. This
wag beoauss of the anomalous situstion that if a company chooses to
operate through branches and raimea a loan on the aseets used by cne

of thoame branches, it has to register the charge but if a cnmpanyx
carrieas nﬁ.buainesa through gubsidiaries apd raises money by charging
its ghares in one of the ewbaidiarien, the charge does not require teo
be registered, The Jenkine Committee thought that charges on ahares

in mubsidiariee should be registered and, in its Second Report {1973},

our Company Law Hevision Committee agreed with the Jenkins Committes.

/10 wviews
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1.22 A clausa amending Section B0{2) to include charges on
ghares In subsidiares was therefore included in the Companies [Amendment)
Eill 1983. However, a serious practical fault in the provision wWas
subsequeﬂfly peinted eut, If a crediter, usually a banker, is preaented
with shares in a baich of companies as Eécuritj for a loan o & carparaté
client, how can he know whether any of these companies ig in faet &
subaidiary of the corporate client? There iz no way that the banker can
make an independent up~to—date Cheok. The unlf reliable information
svalla®le to him is in the last sudited accounts of the corporaie cliant.
which will pormally cnn#ain a full list of aubsidiaries hut; of ecurse, .
theae accounts may be a.yéar or even more old, The banker has fo rely |
entirely on the corporate client which may have its own reasans for
telling the banker that noune of the companies whose ghares are offered

as securiiy are subsidiaries when in fact some, possible even a majority
af them, might have become subsidjarie= within the previpus two or three
monthe, If the banker relied on the informétion supplied by the corporate
elient, he wounld not register the rharge and if the client later went

inteo liquidation, the charge would then be veoid 1 reapect of the ﬂacuritr-
on the shzres in the aubsidiaries., The only way the prudent crediter :
quuld protect himeelf would be Wy registering all charges on sharéj:

to cover the possibility of any of the shares being shares in a
subaidiary of the'cﬂrporate borrower. The Jenkine Committee, however,
considersd the question of requiring reglstration of all charges on

eharea and decided that much a raguirement would be unreasonable.

J11
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Phe Hong Kong Government decided that it would be wrong in principle

to impcae sn obligation on a creditor in circumstances where he would

_not be able to chaeck whether the obligation actwally existed in any

-

I paxticul&r caze and where, to protect himeslf, ha would be cbliged

to du'unmsthing; nam&lj ;ggiatﬁr all charges an shares; thch it Wan
gﬂﬂgrﬁlly sgreed he mhoyld not be required to do., The clauge waq“
therefore deletsd from the Bill and Government referred this matter: o
to the Standing Committse for further c;nsiderst;nn. | B
1.23 In the cpinion of the Etandiné Commi ttee, it iq desir;hi;
that euch charges should be regint&red.. This would not only be of gr&at
help to potential srediters but, 1o the case of gquoted companies, would' ‘t.
aleg be & wvalualbe new Source of dinclosure of information to the o
investing publie. The Committes aéreed, however, that it would he
ineguitable to impoee the usnsl ssnction of invalidity under Section 80{1)
in respect of non-registration, because & creditor has mo reliable and
up~to—date peans of checking whether any uhﬁres offered to him a=
security by a corporate borrower are gharee in a subaidiary of that
borrower, It was ;laa agreed that the usual sanction on the defaultiog
company under Section 80{1) for failure to register a charge {a fine |
of $1,000 for every day during which the default continues) would be
insufficient to ensure that companies creating charges of this type
would duly register them and that therefore a custcdiai pﬂnalff
aﬁﬂuld alegy £ehﬁfovidud.
j.ﬁ4 o The Comalttes thorefore recommends that: i
(a} Section BO{2) of the Companles Crdinance be am;anl'lad..t.o.
requfl.re 8 company to regliater any charge which it crea.tea

oa the shares.of & ﬁnnpanr'(as defined in Section 2(8) 1;‘:: :

- W
-
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of the Ordinance}* which is, at the time the charge ia
created, a pubsidiary of the company creating the charge
or subseguently becomes such a gubsidiary while the charge
ie B8t111 in forece; and such Tegistration ehall be effecied
within 30 daya of the areaticn of tha charge or of the
company becoming a subridiary, as the case.may be, Hith
the sanetion in wilful defavlt «f a fine of $10,000 and
& montha' imprisonment (i.e, the a;nction of rendering tﬁg
charge void will not apply %o this category of charge};
(b) Section 85 of the Compenies Ordinance be amended t; 8llow
the amsndment ar removal of the registration of a charéi
on shares ip zubeldiariea when one or all of the suhsidiﬁriea
ecncerned ceape to be 2 subaidiary of the chargor company.

roblems in interpretation of existing provisiens -

.25 As previously indicated, Section BO of Cap. 32 petip out
tha hagic obligation for registration of charges and Sub-Section (2)
specifieas the types of charges te which the obligetion applies.
Paragraphs {¢) and {e) of Sub-Section (2) apply ta:
| *(c¢c} = charge created or evidenced by an ineirument which,
if executed by an individual, would require régin%ratinn
as & bill of pale;" and
“"{e) a charge on book debts of the company;™.
* Note: The purpose of the words in brackets ip tc make 1t clear tha? the
provieion applies fo all aubsidiaries of the company creating the
" charge, uhgraver thay are registered and irrespective qf wheihﬁg.
they have regisiered in Hong Kong under Part XI of the Compani;q

Ordinance.

fex
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1.26 When the White Paper and the Bill for the Companies {Amendment)

Brdinance 1984 were published in 1580 and 1383 respeciively and membere af

the public were invited to comment, a number of professional organisations

tock the opportunity to ask for clarification of the scope of paragraphs (c)

2nd {e). They referred in parﬁicular to the gquestion of whether_paragraﬁh {e) 
extends Yo & charge on & deposit with & benk., Thie 18 ¢learly a point of
great practieal importance but there are kown io be dlffering opinione

on thé suhject, Thess requests from the profesgional organisatione did

pﬂt aome as a great surprise to Government becaunse the difficulties caneed
by the paragraphs are well Jmown, Indeed, it is known that the Law Society
of England and wales feels that the two eorresponding paragraphs in the
British legislaztion do more harm than good and should be repealed, Thig
view aleo has supporters in Heng Xong.

1.27 The Committee has appointed a Sub-Committee of two members

- and a co-opied mewmber to consider the subject, The Sub—{ommittee presented

a very detailed aﬂd informative flrst repert to the November meeting of
the Committee, Further reports will be fortheoming in the near future
and ‘the Committee will consider its recommendations after these are

available,

.ﬂ!stricticnl on creation of subseguent chargen

1.28 Ope ltem of informatiom which is not required to be includsd
in the statatory ﬁarticulars of a charge filed in the Companies Hegletry

is particulara of any priority reatrictien affeeting subegequent chargea.

 1.29 The position is the same in England but the point ia

covered in Scotland by Section 1064 of the Companies Act 1948 which

requirea the registered particulars to include any restriction affecting

7 S
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1.30 The point will alsg be covered here if our recommendation
to file a copy of every charge in the Cempanies Registry { paragraph 1.19(a)

above) is accepted, and no further amendment will be necessary.

Weaknesges in the registration sysiem

1.5 Gower's "Modern Company Law" Fourth Edition, pages 460
and 481, relers to two weaknesases in the registration requirements for
charges viz:
(1) & charge is effective even though the statutery particulﬁra
registered in the Companies Registry may be ilnaccuratey anﬁ
(2} 1f a qﬁarge is capable of covering further advancesm, it
will cover then whether or net they are menticned in the
statutory particulars in the Registry.
1.32 The Committes ccnsidéfs that these two weaknesses can
cnly be cured completely in the context-of a basic reform of the syetem
Tut is of the opinicn that their effecis will be substantlially mitigated
1f cur recommendations are accepted. Ho céreful member of the publis
ghould then be misled by &2 miatake in the statutory particulars,
He will alsc be appraised of the detﬁiled provisions regarding security
for additional amounts and will take steps to check on the upﬂtuﬂdﬁte

amnunt pecured,

11— Date of Aonual Accounts

2.1 Section 122(%) of Cap. 32 provides that "the directors of
eveTy company 5hall .se....-. once at least in every calendar year iay
before the company in general meeting a profit and logs accouDt seseeses

mades up o a date not earlier than the date of the meeting by more than

9 months, ox, in the case of a company carrying on business 0OF having

F15 vinnasna
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interesis abroad, by more than 12 monthe". Seb-Section {2) imposes the
gare ¢ondition in respect of the company's balance shest. The court,

if for any special reason it thirks filt %o do so, may extend these

- pariods of 9 and 1?2 months.

2.2 It will be_nuted.that the acepunts can bhe subhmitted to
any gensral meeiing during the calendar year, not neceasarily to the
amnual gensral mesting which, under Secticn 111 of Cap. 52; must be hﬂli
within 1% monthe of the previcua 4.G,M., unless the Registirar of Companies
extends this time limit, |
2.% During 1954\£hsre was press criticisem to the effect that
the pruﬁiﬁiuna of Section 122 gllow too long & peiiud for submission
cf acgounta,
2.4 The provisions of Section 122 are based on the former .
Section 148 of the Britiaﬁ Companies Act 1948 which has been repealed
and replaced by the much more copplicated provisions of Seections ¥ -« N
of the Companiae Act 1976 which impose a dufy to prepare, lay and deliver
accounts by reference to "accounting reference periods™ (ARPs), Under
Section 6 of the Act, the peried for laying accounts bafore a general
meeting ig:

{a) & private compeny — 10 monthe after the end of the ARP

(b) other company -~ T months after the end of the ARP

(¢) if a company cprries on oversea business, ii can claim &

fﬁrthar 2 months.

2.5 - In sastralia, a company bas to submit itz accounts tnlan
annual general meeting within the pericd of S montha after the eﬁd of .
ite finaneial year, or 6 months in the case of an exempt proprietary _?
company. Howevexr, the Corporate Affalre Commission way extend the aaid3:
periodﬁ of 5 and 6 months and may alsgo permit an A.G.M. to be h;id in ;_

calendar year other than the one in which it should be held under the

normal] rules.
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2.6 The Committee considers that & new system haeed on the
"acecounting reference system" now in use in Britain is not neaded in
Hong Kong =2t present. However, it is of the view that recent advances
in acuaué&ing practices, especially in econnection with ¢ﬂmputgrisatiun,.
haye mada the existing t%me Iiﬁits in Section 122 tep genersus and
that a flat time limit of é months would be sufficient, It elso cunsidgrﬂ
that the accounte should be submitted to the company's annual general ‘
meating rather than to any general meeting but with power to the éourtf
to approve zubmission to an& general meeting if for any special ?eaaan
the court thioks fit to éﬁ;aa. Socme of the profeseional crganisationa
congulted have réactad adversely to the Commitiee's proposals tut the
Comnittee feels that the objections raised lack substance,
2.7 The Committee therefore recommends that: )
{2) Sub-Section 122{1) be amended by replaring the words "any
general meeting” with "at the annual general meeting” and -
by re;lgcing the worde "9 munfhs, or, in the case of a
company carrying on buesiness or having interests abraoad,
by more than 12 menths™ with "6 months".
(b) The provise to Sub—Section 122(1) be amended -
(i) by replacing the words "periods of % and 12 montha®
with ih& wu?ﬂs "& months™ and o
{ii) by extending it to provide that the court may direct
' that the acecounts may, instead of being laid before
the annual geperal meeting a2z provided in the Eubfﬂeﬂtian,
be laid béfora a general meeting to be held en any date
specified by the company and agree=d by the court;.the
holding of such general meeting, however, to be withnut.” ’
prejudice to the obligation under Section 111 to hold

an ammual general meeting.
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(e} The Commiitee suggesta that a reasonable periecd of time
be allowed after enaciment before the amendments are
brought into operation.
Z2,4d _ The Commitiee has wrifien to the Federation of Stock
gichanges informing tﬂem of thé reconmendations and suggfsting that they
amend their listing requirem=nte i the sams efiect now, without walling

for the enactment of the legislation required to amend the Companiea Ordinance,

J1I — Qualifications of Company Secretaries

2.1 Prior to the Companies {Amendment) Ordinance 1984, there
was n¢ requirement in Cap. 32 that a2 company must appoint a secretary.
However, the new Sectlion 154 of Cap. 32 introduced by the 1984 Ordinance
statesn that every company shali have a secretary who may be cne of the
‘directers. It dees not, however, require that the secretary must possess
any gualifications, o

3.2 The pogltion waz the same in Britsin until 1980, when
Section 79 of the Companies Act 1980 introduced certain requirements

for the secretaries of public companies only, |

.5.3" _ Briefly, the Section requirea_ 'ti:a dirsctors of a publiec
‘eompany tc eecure that the secretary of the company iéla perscn who,
firﬂtly; appéars to them to have the requisite knbﬁledge and experiene;
to discharge the functione of aecretary and, a&éandly,lls elther an
existing company secretary, or possesses certain legal, acccuntanéy or
secfetéiial fqualifications or “ie a person wﬁﬂ, by virtue of his hnldihg
Gr having held any octher position or his heing a member of any othar
bad:r, appeara to the directara tn he uapable of dlscharging those

funetions” {Secticm _T9{1){e)} o o R

ha.......
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3.4 The Committee has 1n this respect consulted the Association
of the Institute of Crartered Secretaries and Administrators in Hong Kong.

The Agscclation was in favour of the introduction ef a requirement for

comparty gecretaries to possess gualificaticns and, in & nusber of respecta,
thelr suggested requirements were moze ptrict than thoss which apply

in Britain,

1.5 The principal juetification for the introduction of
gqualificetione of this kind would Eeem to e tha publie interept in
mecuring the due cbservance of the provieions of the Companies Ordinance,
in partienlar those which reguire waricua returna to be filed in the
Companiea Heglstry, especially those relating te innoual General Heetings
and, where appropriate, annuzl accounts, It sppeared to the Committiee
that the present stendard of compllianece was not as high as it ehould be
and that szieps were neceasary %o bring about an improvement. At the

same time it wae thought that the present situation could neot, generally
speaking, be attributed to a lack of knowledge on the part of those
responsible and that the desired resuwlt was far more likely {o be
achieved by firm enforcement af the law than by the imposition of
qualificationa.

z.6 : Accordingly the Committee has suggested to the Hnn,.Attorney
General that ha coneider a eubstantis]l increase in the penalties which
mzy be imposed by the courts for nen—compliance with the relesvant
provisions. It iz aleo understoad that the Regiatrar General has
instituted a significant number of prosecutiocns in thile respect and .

| intenda to continue a similar poliey in the futnre. In the light Gf:
thenae gconsiderations the Committee feele that it would not be apprupfi;te
at the preseni time to make any recommendation along the lipe taken in -

Britain, but will revert to the gquestion in due course should ite present

view be shown to have been incorrect.

fam
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IV - Section 157TE of Cap. 32

Proposed extension to cover Culpable Insider Dealerg

4.1 Section 197E of Cap. 32 deals with the power to restrain

. fraudulent parsone from managing companles. 1If a person falls within the

catagories apecified in paragraphs {a] and (h} of Sub—Section 15TE{1), the

court can make an order that he shall not, without the leave of the court,

act g8 & director, liquidator, receiver or manager of the property of a S

company or in any way tske part in the management of & company. The order
can be¢ for a4 meximum of 5 years, Sub-Section (3) lista fhose ﬁersoﬂﬂ who
may make the applicatiuﬁ to the eourt.,

4.2 The Committes coneidered the guestion of whether this
provision should be extended to cover a2 perssn named ae a culpable

ingider déaler by an iﬁsider Dealing Tribumal, and if so, who ought

16 be authorised to make the applieation., I41 concluded that 1t would

be appropriate to include persons so named, and that those persons already
specified in Sub-Section (3)_were appropriafe tc make the application,

The Comittes therefore recommends that Sectiom 157E{1} be extended
scoordingly. It was thought also that the whole subject of Insider
dealing might usefully be reconsidered after the Inspecicr's reporte on the
investigationa inte the Carrian Group and the Eda Group and the Privupal ‘s
Teport on the trading in International City Holdings Ltd. sharéep have

been made available,

¥ - Matters under coneideration

E.T The Committes has conaidered two aspecte of the Heport on

Insolvency Law and Practice (June 1962 - Cmnd. B558), othervise known aa

- ™Mhe Cork Repori®. They ars Wrongful Trading (Chapter 44) and Floating |

/20 ciiean
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Charges: The Ten Per Cent Fund (Chapter 36). Provieicnally, the Cnmmifiee
takes the view that there is a great deal to be said to the recommendations
tads 1n the Raport with regard to the former, but not ao with regard to

tha latt;r. The Committee understands that Mr. Gleseon in hia capacity

as 0fficial Hecejver ls coneidering the proposals in the Report regarding
Administration Orders. Purtber discuasion has been deferred pending
expected legimlation in the near future in the United Kingdom,

Ga 2 The Committee is currently considering the two closely
linked questiona of the proviaion of financjal aasisztance by a company

for the purchase of its own ehares and the purchase of aueh shares by the

company lteelf.
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iEEendix 1

Terma of Reference of
the EBtanding Committee
on_Ceompany law Refomm

(1) To advise the Pinancial Secretary on amendments to the Companies
Ordinance ap and when experience showa them to be necegsary.

{2} To report annually through the Secretary for Economic Services
to the Governar in Councll on those amendments to the Companiea
Ordinance that are ugder congideration frem time tc time by the
Standing Committee, '

(3) To advise the Financial Secretary on amendmente required to tha
Securitier Ordinance and the Protection aof Investors Ordinance
with the objective of providing support to the Securities
Commiasicon in its rolie of administering theose Ordinances,

AEEendix c

Memberahip of the Standing Committes
as at F1st December 1984

Chairmani
The Hon. Mr. Justice Cons

Membera:

. Ir. Andrew Chuang Siu-leung, JP,
Mr. D. BE. Connolly, JP,
Mr, Robert Fell, CB, CBE,
Mr. Andrew Li,
Mr. BEric K. C., Lo,
Mr. Peter Fearsom,
Profeseor F. . Willsoughby, JE,
Mr. C. H. Wang, JP,

Mr. Kenneth Fang Hung,
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Members {cont'd):

The Hon. Feter C. Wong, CBE, JP,
Mr.1Gharles H, Wilken, and

Mr, Charles Wrangham

Ex—-cofficic Menbersat

Mr. P, Jacobs, 0BE, JP, Secretary for Economic Jervices,
Mr. Neel M, Gleeson, JP, Registrar General, and

Mr. Ray Astin, JP, Commissieoner for Securities

Co—opted Member of Sub-Committee:

Mr. Mzlcolm Earnett

Former Membere who resigned during the year:
Mr. €. L. Warren-Smith, and

Mr, Michamel W. Wells

Secrefary:
Mr, P. Murphy, Regisirar Generalts DIepartment

Appendix §

Meetingg held during 19684

Flrst Meeting - 318t May
Second Hegtipg—— Tih July
Third Meéting - Bth September
Fourth Meeting — E£th October
Fifth Heetipg-— 3rd Hovember

Sixth Mestlng - 1st December



Standing Cozmittee nn Company Law Refory

Firat Re-ort of the Standing Committes

Schedule of amendmants made after conaideration
af epgmments raceived from members of the public

1, The Slavenburg decigion

(1) Bxisting para. 1.12(c}, rare 5 of the First Razort

Delete the existing paragrach (but not the Note at the foot of the
page) and substitute: '

“{¢) That Sectioa 91 should be amended to Tequire the registration
af any flesting charge created by an overssa company registered
under Part I wiich could affect aszets situated in Hong Kang
i.e, a new subseciion EEJ along the following linea:

"(5)} A floating chavge on the undertaking or property of a
company incoraoraisd cutside Hong Kong which is or beeooes
registered under Fart X1 of this Ordinance whiech could have
the effect of charzing any undertaking or property Iin Hong
Kong wnich the coopany oay own at any tlue while the debf
or opther obligzation for which the charge ls created remains
unpaid or un=zatisfied will be deemwed to he &2 charge of a
kind mentioned in subsection {1) or, as the case way be,
subsection {(3) notwitkratznding that such company doea not
at the time of tre creation ol the charge or, az the case
may be, at ths tims ef ita ragistration undepr Part XKI of
thia Ordinance cwn ahy undertaking or property in Hong Kong

which is subj=ct to the charge.™ M

{2) Bew paras, 1.12{1) aal (=}

Add the following afier the existing “Note" at the foot of the page:

"(d) (i} That Sectien 91 should be amended to make subsection {3)
retrospective in effect i.m, to require that where -

an oversea company had registered under Part XI of the-
Comspanies Ordinance before 31.8.84 (when the present
Section 91(3) came into operation) and

it had ecreatesd the charge hafore it registered under
Part X1,

the chargs ~ust be registersd in Hong Keng witrnin a

pericd of 5 weeks {rom enactment af the recommended
anendnent,

b
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(ii) That the sanction for failure to comply should be a
monetary penalty i.e. the sanction of invalidity for
failurs to register should net apply.

{e} That Section 91 should be amended to state that an oversea
company will be deemed to be reglstered under Part XTI of the
Companies Ordinance from the date of the certificate of
registration issued under Secticn 353{3) of the Ordinance, "

2, Mechanies of the regiztration nrocedure

Fara. 1.19, pnage B of the Firsf Heoort

In parz. 1.19{a)(i) -

dalete the worda "ecn ezth” afier "affiger of the company"™ and add aftfer
"for filing":- "and the manner of certiflcation shall be prescribed by
regulations®,

I, Bestricticng on craatica of subsequent charges

(1) Paze 14 of tre First Fenorg

Delete the exiating para. 1.30 and subatitate the follewing:

1,30 The Cozzittre recoanends that Part 11T of the Companies
Ordinance be aaeslazd:

(1) To require the inciusion in the registered particulars
of any floating charge, of any restricticns on creation
of saugequent charges, as in Sections 413{2)(e) and .
417(3}( =) of the Companies Act 198% relating to registration
of charges in Scotland, and that the necessary chaonges
ke maia in the preseribad forms, and

(2} 3r izseTiing 2 specific prevision that 1o one will te
dremef to nzve conatructive notice of any of the contenta
of a ecuy of an instrument ereating a charge filed in
the Cozpanies Hegistry other than those covered by the
infermatian coniained ia the registered particulars of
that aharge, "

4, Section 157 of the Coozanies Ordinance: Pruposed extensicon to cover
euloable jnuider dealers

{1) Para. 4,2, pac2 15 of the Firat Hepart

Delate bhe 2x’5%ins meaulziiTates sentaace and sthetifude thz f231lowing:

F
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"The Committee therefure reconmends that:

{(a) Sectian 157E be extsnded accordingly and

{b} that the powers of the court be extended to include:

{i) a pronibition of the culpable insider dealer from acting

(i1)

aa director ete. of, or taking part in the management of,
any corporate body {other than an oversea comparty) listed
a1 3 recognised siock exchange in Hong Xong, and

a prohibition of the dealer from being a ligqnidator or a
recelver or masager of any property situated in Hong Kong
of an oversea cempany which 1ls listed on a recogniaed
etock exchange in Hong Kong or from In any wgg whether
direetiy ap iadirsetly, being concerned, or taking part,
in the manegenent in Hong Kong of such a company.



