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The Standing Committee on Company Law Reform (SCCLR) was formed in
1984 to advise the Financial Secretary on amendments to the Companies Ordinance and
ather related ordinances. The SCCLR reports annually, through the Secretary for
Financial Services, to the Chief Executive in Council on amendments that are under

congideration.

From March 1997 to March 1998, the SCCLR held z total of 1] meetings and
the major item of discussion was the Consultancy Report on the Review of the Companies
Ordinance. The Consultant, after a two-year review, recommended that 2 modem new
Business Corporations Ordinance based largely on the North American model should be
introduced to replace the exsting Companies Ordinance in accordance with the overall
objective of simplification, rationalisation and modemnisation of Hong Kong’s company law.
Under the “core~company law” approach adopted in the North American model, matters
relating to securities regulation, financial services regulation, insolvency, charges and not-
for-profit companies should be removed and re-enacted in separate legislation.

The Consultancy Report comprises a total of 12 chapters and the SCCLR has
commenced 8 detailed chapter-by-chapter review of the Report.  Up to the end of March
1998, it bas examined five chapters which cover matters relating to incorporation, capital
structure, management and administration, directors and executive officers, and
shareholders” rights and remedies. The SCCLR took note of the operation of the existing
provisions of the Companies Ordinance in the present context and has reached some
preliminary views on a number of recommendations of the Consultant. However, as many
of these recommendations are inter-related to issues discussed in other chapters and would
have impact on the wider context of the overall direction of the development of company
law in Hong Kong, the SCCLR intends to re-visit these recommendations at a later stage.
It is therefore considered pre-mature to set out in detail the SCCLR's views on the
Consultant’s recommendations in this Annual Report.

Simultanecusly with the SCCLR’s examination, the Consuitancy Report was
released for public consultation on 1 May 1997.  During the public consultation period, a
total of 28 public submissions had been received including many substantive ones from the
professional bodies. Ap initial analysis of the submissions revesled that views are
genenally diverse on individual/detailed recommendations. While many respondents
agreed that there is a need for simplifying and rationalising the company law, some also
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queried whether it is practical and appropriate to import the North American model into
Hong Kong. The SCCLR will take into account these public submissions before
subrnitting its final views on the Consultancy Reporn to the Government. '

Apart from the Consultancy Report, the SCCLR considered a number of
legislative proposals aimed at updating the relevant provisions of the Companies Ordinance
to meet operational needs.  During the reporting period, the following two proposals have
been endorsed by the SCCLK : to require all companies to file a complete set of amended
Articles of Association after alterations have been made which would have the benefit of
facilitating search of updated company information (Chapter 2), and to remove the
requirements for company directors and secretaries to report their nationality which is
considered to be excessive and nrelevant (Chapter 4). These two proposals have been
passed to the Administration for preparing the legislative amendments. -'

A brief summary of the 9 chapters of this Annual Report is set out in the
following table ;-

Chapter Subject Matter Recommendations/R.emarks

1 |[Review of the Heng Kong | Members agreed 1o  discuss the
Companies Ordinance - Consultancy [ recommendations first and later to consider
Report the public comments received before

2 [ Requirement of a complete printed | Members endorsed the proposal to
set of Articles of Association to be | require the filing of a complete printed set
registered - Section 13 of the | of amended Articles of Association after
Companies Ordinance alterations had been made.

3 Definition of the term “place of | Members did not come to a conclusion on
business™ - Section 341 of the [ this matter. It was agreed to consider
Companies Ordinance. | again this matter together with the whoie
Recommendations 11.03 and 11.04 | of Part XI of the Companies Ordinance,
of the Review of the Hong Kong
Companies Ordinance - Consultancy
Report




Chapter

Subject Matter

Racommendations/R emarks

The Nationality of every Director
and Secretary - Sections 158 and
333 of the Companies Ordinance

Members endorsed a proposal 1o delete
the requirement to record and report the
nationality of every director and secretary.

Extension of  “Professionals
Exemption”™ under section 343(2) of
the Companies Ordinance to
companies incorporated in Hong
Kong

It was agreed that this matier be looked at
again in the context of the Review of Hong
<es Ordi

Guide for Directors of Listed
Companies and Handbook on
Disciplinary Proceedings

discossion.

(=) UK Law Commission Report on
Sharcholder Remedies

() Drat Mode! Law on Cross-
Border Insolvency of United
Nations Commission on
International — Trade Law
(UNCITRAL)}

The UK Law Commission Report and the
Draft Model Law were tabled for
information,

Prosecution of Directors for failing
to file annual retums

The Regisrar of Comparies briefed
members on the policy.

Official Receiver's Annual
Departmental Report 1995/96

Official Receiver's Anmual
Departmental Report 1996/97

Companies Registry Annuai Report
1996457

These Annual Reports were tabled for
discussion.
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Chapter 1

Review of the Hong Kong Companies Ordinance

Consultancy Report

Introduction
In his budget speech for 1994, the Financial Secretary announced :

L'

- .5
We have tried in the past to respond to developments in the corporate world
through piecemeal amendment of the Companies Ordinance. 1 believe we
have reached a stage when a thorough review hes become essentisl. We

now need an ordinsnce for the 21st century, I have therefore asked the

Secretary for Financial Services to take this forwand, »

In support of its proposal to undertake an overall review of the companies

on, the Administration pointed out that a number of sigrificant changes and

developments have taken place since the inception of the Standing Committee,
These included :

(2)
()

{c)

the setting up of the Securities & Futures Commission;
the more prominent role played by the Stock Exchange as a regulator in
the Securities sector;

the dramatic increase in the numbers of private companies and the

|

.
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1.4

(d)
(e}
®

(h)

consequential difficulties of enforcing the companies legislation against
them in the event of a breach;

the large numbers of listed companies which had redomicited;

the development of Hong Kong as an intermational financial centre,
the growing oumbers of Chinese enterprises seeking a listing on the
Stock Exchange;

the growth in trade between Hong Kong and the Mainland; and

the requirement for the United Kingdom to harmonise its laws,
including company law (which had hitherts been the model for the

All these factors had persuaded the Administration that an overall review was

necessary.  Mr. Pasautto and Professor Cally Jordan were appointed to undertake

. such a review.

‘The terms of reference of the review of the Hong Kong Companies Ordinance are

set ot at Appendix ). A summary of the recommendations extracted fiom

Consultancy Report {the Report) is at Appendix 2. The major task of the SCCLR
during this year has been to consider the recommendations made in the Report,

Enblic Consyitation
The Report was launched for public consultation at a press conference on 1 May

1997. The period of public consultation was extended to 31 March 1958,

Comments and views from members of public have been collected and surnmarized.
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1.5

1.6

1.7

At present, the Report is being considered by the SCCLR. At a later stage, the
SCCLR will also conxider the comments from the public. It will probably take 12
1o 18 months to complete the consideration of the Report and the public comments.

As on 5 August 1598 a total number of 28 submissions from the public had been

received. The list of public submissions received is at Appendix 3.

Discassi
At the 119th meeting, Mr. Pascutto and Professor Cally Jordan introduced the
major recommendations of the draft Finat Report to members. They prbposed the
enactment of a new company law for Hong Kong by 2001 which members

considered to be very optimistic.

At the 120th meeting, members discussed the general approach and methodology of
the review. Most members thought that the réview should have started off by
looking at the existing Companies Ordinance to identify current problems and
defects and recommending solutions. Furthermore, little thought appeared to have
been given to the position in conpection with the Mainjand. The Report seemed to
have started off on the basis that we should commence with a clean sheet 5o that 2

completely new company regime could be applied to Hong Kong.

Members asked whether Government was prepared to tackle the matter from a law
drafting point of view by employing a law draftsman to go through the Companies
Ordinance in order to identify weaknesses, drafting defects and related problems,
At the 121st meeting, the Chairman reported that the Secretary for Financial

=
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Services had confirmed that it was not possible for Govenmment to empioy & law
draftyman for the task. I_nvicwofthia,theSCELRwauldprooeedbymsidains

the Report and the public response tc the Report.

At the 122nd to 129th meetings the SCCLR had considered those recommendations

in:-

®  Chapter 3.00 : Incorporation; Capacity and Powers,
®  Chapter 4,00 ; Capital Structure;

®  Chapter 5.00 : Management and Administration;

®  Chapter 6.00 : Directors and Executive Officers ; and

-

®  Chapter 7.00 : Shareholders® Rights and Remedies. )

' Howm, without considering the public submissions, the SCCLR’s views on those

..;.'1-':._'.. I"'mmumtbﬂmmm.

Xhe Way Forward

The public submissions on the recommmendations in the Report will be considered by the
SCCLR after completing an examination of the Report. The SCCLR’s views on the
recommendations in the Report will be finalised after considering the comments from

the public.

10
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1,

Ckaptér.z

Requirement of a complete printed set of
Articles of Association to be registered -

Section 13 of the Companies Ordinance (CO)

Ssmmary of Recommendations
At the 122nd meeting members endorsed the propesal to require the filing of a
complete print of amended Articles of Association after alterations had been made.

Background

At the 1215t meeting, a proposal put forward by the Hong Kong Instibte of

. Company Secretarics (HKICS) was tabled for members’ consideration and
. discussion. The HKICS had asked the SCCLR to consider requiring any aiteration

of the Articles of Asodiation to be completed by registration of the amended

Articles of Association in the Companies Registry {CR} in the same way as is
required in the case of any alteration of the Memorandum of Association. In

support of its proposal, the HKICS stated:
“The task of reviewing the articles of a private company which adopts

some but not all of Table “A” and then proceeds i later years to alter

those articles is not straightforward. Many more offices (and homes)

I
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25

todsy possess word processing capability as opposed to typewriting and
we fiel that it would not be unreasonsble to expect (a) the articles that 2
company first registers 10 be complete (as opposed to a stl:le-mmt of
those provisions of Table “A” do not apply and listing substitute
regulations), and (b) later alterations to be registered by way of reprinted
articles. Any search of the Registrar’s files would then show the up-to-
date verzion in & manner which was readily recognizable ™

The proposal has the advantage of making it easier to ascertain the ip-to-date
Articles of Association by looking at the latest filed copy of the Articles, This
would simplify searching and would not require the examination of filed special
resolutions to determine the Iatest version of the Articles of Association of &

company.

 desirable, It saved time and businessmen nesded such information as quickly as

possible. It was convenient 0 have the up-to-date Articles of Association in one
single document.

One member remarked that, if every minor amendment required a complete
amended version of Articles of Association to be filed, that might have cost
implcations for small companies. A company would also have to print numerous
copies for all its shareholders.

12
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2.7

13

Ancther member suggested that a printed copy of the latest Articles of Association
incorporating all up to date amendments could be required to be filed together with
the Annual Return,  As such, it would have to be done once a year instead of each

time when the Articles of Association were amended.

It was realised that the proposal meant that every small amendment in the Articies
of Association would result in the registration of a printed copy of the Articles. As
a result, the CR could be immndated with mumercus booklets of Articles of
Association.  Following detailed consideration fiom an operational angle, the
Registrar of Companies confirmed at the 122nd meeting that there would be no
problem if the proposal was to be implemented. 1t was pointed out that, in 1996,
the number of amendmenats of Articles of Association amounted to only about

* 7 3,700.  In comparison with the total mmnber of registered companies, the number
" of amendments of Articles of Association was relatively smal.

13
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3.2

14
Chapier 3
Definition of the term “place of business” - Oversea Companies
Section 341 of the Companies Ordinance and

Recommendations 11.03 and 11.04 of the Review of the Hong Kong

Companies Ordinance - Consultancy Report

- At present, the Companies Ordinance requires any oversea company which
establishes “a place of business in Hong Kong” to register in the Companies
. Registry. The problem with that requirement is the uncertainty of what would

.f-.jg':mns&m“estabiislﬁnglpimnfhuﬁmhﬂmgw. An alternative

proposal might be to require registration when a company is “carrying on business”
.in Hong Kong. At the 121st meeting it was realised that the exact wording might
depend on the type of oversea companics that government wish to monitor.
Members decided to discuss this problem again together with the consideration of

the whole of Part XI of the Companies Ordinance.

Background
The Hong Kong Bar Association had asked the SCCLR to consider the

unsatisfactory definition of ‘place of business’ set out in Section 341 of the

14
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3.3

Companies Ordinance. This is defined as :

“ Place of business includes a share transfer or share registration office and
any place used for the manufacture or warehousing of any goods but does
not include a place not used by the company to transact any business

which creates legal obligations. ™

That definition was considered 10 be not clear enough. Members responded by
suggesting that the matter be examined forther by the consultant in the Review of

the Companies Ordinance.

The consultant dealt with this matter in recormmendations [1.03 and 11.04 of
- Chapter 11.00 of the Consultancy Report which suggested the replacement of the

™ existing “estsblishment of » place of business in Hong Kong” test by the “carrying

34

" on business in Hong Kong” test for determining whether a foreign company has to

' be registered in Hong Kong,

It wes argued that the policy should depend on the types of foreign companies that
Government wished to monitor and the objectives of Government.  If the purpose
of requiring registration was to fhcilitate the service of process on overseas
companies, many overseas companies woald probably not mind being registered.
The objectives of requiring registration were not clear from the Consuitancy Report,
which provided merely 2 companative study of how various jurisdictions dealt with

various issues in thewr companies legislation.

15
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3.6

16

Itispocﬁhhfur:wmpuwto“nnynnbu:hminmngxong”ﬁmm
having & ‘place of business’ estgblished in Hong Kong, and some members
suggested that 2 foreign company “carrying on business m Hong Kong"” shouid be
required to register an address for service. Other members considered that an
address for service of process should be dealt with in the Supreme Court Ordinance
or Rules rather than being covered in the Companies Ordinance. One member also
opined that registration under Part XI meant more than just providing an address for
service of documents. When a person considered dealing with! a foreign
incorporated company, it would be usefil iff more information about it could be
found in the Companies Registry. There was also a view that any foreign company
which either had a place of business in Hong Kong or carsied on business here had

to be registered.

"hmunbersdidnﬂtmmctunﬁmlmﬁchﬁmnnthcmmmdaﬂonsufth:

: Comﬂum,ﬂwyagmedmcmﬁd&thisismupinmﬂmmmofcanﬁdﬂhgﬂm

uholeometXIof‘.theCnmpuﬁesOrdhanm

16
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4.1

4.2-

17
Chapter 4

The Nationality of every Director and Secretary -

Sections 158 and 333 of the Companies Ordinance

Summary of Recommendations
At the 127th meetimg, members agreed with the recommendation to delete the

mmmmmmmﬁmmmmnﬂ

.HongKungcompmyundﬂm:ﬁonlﬂoftheCompmisDrdinmandaﬂ'mﬂar

requirement in respect of an overseas company registered under section 333.

Background

A submission was made to the SCCLR recommending the deletion of the

requirement to record and report the nationality of every director and secretary. In

support of the submission it was stated :

* We understand that the requirement to report and disclose directors’ and
secretanes’ nationalities and their changes to the respective companies and
Companies Regisiry may tause unnecessary additional costs to the directors
and secretaries concerned, the companies themselves and Companies
Registry staff since all parties have to ensure that the information is
complete and correct.  From our experience, we do not think that the

disclosure of the nationality of all company directors and secretaries
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4.5

4.6

18

(whether or nct they reside in Hong Kong) to the public is an additional
benefit to any searcher in Hong Kong requiring information concerning the
directors andfor secretanies. We are, therefors, of the opinion that this

requirement is irrelevant and excessive. ™

It was noted that nationality Jaws might not be conclusive i international law.

In the course of discussion, one member pointed out that the reason for requiring
nationality to be specified was historical in nature and probably related to the

nineteenth century concerns with possible claims on enemy assets,

Mmhxweadﬁsedﬂﬂaﬁnﬂarmummdaﬁnnhadbemmadeinﬂu;

February 1997 Consultative Document on Disclosure of Directors® and Compeny

: Secretaries’ Particulars issued by the Department of Trade and Industry of the

“WWMMMEIMMM '
because it could indicate the director’s racial or ethnic origin. ™

Members agreed with this recommendation. It was noted that a simple defetion of
the words “his natiorality” In sections 158(2Na), 158(ZAXNd), 158(3Xa),
333(2Xa)3), 333(2)(za)(iv) and 333 (2MbXT) of the Compasies Ordinance would be

sufficient.

18
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Chapter §

Extension of “Professionals Exemption”
under section 343(2) of the Companies Ordinance

to companies incorporated in Hong Kong

Summary of Recommendations

This matter was considered 2t the 129th and 130th Meetings. At the 130th
meeting, it was agreed that this matter should be looked at again in the context of
the Review of the Hong Kong Companies Ordinance.

Background

_irn&a section 343(2) of the Companies Ordinance, if a company incorporated

outside Hong Kong offers shares or debentures for subscription or sale to any

.pmmwhosewdhuyhlﬁmkmbuymsﬂshar&ummwhﬁhﬁu '

principal or agent, it shall not be deemed to be making an offer to the public.
Consequently, under the “professionals exemption™ in section 343(2} there is no
requirement for a company incorporated outside Hong Kong to register a
prospectus for any offering or sale of securities within Hong Kong if the offers or
sales &re made to what are usually termed “market professionals”.

However, the “professionals exemption” in section 343(2) does not 2pply to Hong

19
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20

Kong incorporated companies, If & Hong Kong company offery or sells securities
by means of a written document to more than a fimited number of investors it is
making an “offer to the public” under section 41 of the Companies Ordinance and

therafore must ;-

® comply with the disclosure requirements of section 38 of the Companies
Ordinance and

® file a prospectus with the Registrar of Companies. Prior to registration, the
issuer must have the prospectus approved by the Securities ahd Futures

Commission (SFC).

A submission was made to the SFC recommending, inter alia, that the cxisting

 legislation be amended so that, where offers or zales of shares or debentures are

bﬁﬂs""‘l‘ to the pubBc in Hong Kong by means of any written document, issuers

3.5

" shiould be permitted to avoid the registration of a prospectus with the Registrar of
o Compﬂﬂauuﬁebadsnf“pm&ssimulsnmpﬁm”,whﬂhﬂmmtthﬂimm.iu

company mcorporated in Hong Kong or outside Hong Kong.  This
recommendation was refermed to the SCCLR for consideration.

The representative from the SFC said that the anomaly in the Companies Ordinance
in respect of “professionals exemption™ from registration of prospectuses applicable
to Hong Kong and overseas companies was recognised and the Commission was
generally in favour of the proposal to remedy the situation. However, the question

was when would be the appropriate time to make the amendment and how it should

20
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be done. In this respect, it could either be introduced as a piecemeal amendment
with a similar exemption in Part IT to deal with Hong Kong companies oc as part of
8 wider exercise to review and relocate provisions regarding this examination and
approval of prospectuses from the Companies Ordinance to the securities
legislation. If the decision was that these provisions should be transferred to the
securities [egislation, it would be appropriate to structure the amendment to
correspond with provisions in the securities legislation which treats the
“professionals exemption™ somewhat differently. It was decided that this matier be
iooked at again in the context of the Review of the Hong Kong Companies
Ordinance.

21



Chapter 6

Guide for Directgrs of Listed Companies

and Handbook on Disciplinary Proceedings

6.1 At the 119th mesting, the following booklets issued by the Stock Exchange of Hong
Kong Limited (the “Exchange™) were tabled for information and discussion :-

(a) Guide for Directors of Listed Companies (the “Guide™); and
(b) Handbook on Disciplinary Proceedings (the “Handbook™)

62  Members were informed that the first edition of the Guide had besn published i

= 1995, This edition updated the first edition and was one of the initiatives

* ... undertaken by the Exchange to improve the standards of corporate governance in
| . Hong Kong. The purpose of the Guide is to acquaint directors of listed companies

Guaide was very useful and more user-friendly than the first edition, which was too

long, complex and full of legafistic jargon.

6.3  The Handbook was a new publication issued by the Exchange as a step towards
acquainting listed issuers and professional advisers with the consequences of a
breach of the Exchange Listing Rules. The Handbook is divided into two parts
Part A explains the various courses of action that may be taken by the Exchange
following a breach of the Exchange Listing Rules and Part B sets out the procedures



to be followed in disciplinary proceedings. One member thought that it would be
mmmm:mﬁmmmmmmm
proceedings were mitiated. Aquminnwuraisedutnwhemathe-&crm:ytu
the Listing Committee’s mvolvement in Disciplinary Proceedings might place him in
a conflict of interest position, since he is an employee of the Exchange and would
take the side of the Exchange. In other words, he canmot be relied upon to be
impartial. It was stressed that i the Listing Committee had only delegated
administrative powers to the Secretary in Disciplinary Proceedings, then the
possibility of conflict of interest would be minimal = At the 120th meeting,
members were advised that the Listing Committes of the Exchange had considered
the matter and confirmed that the powers delegated to the Secretary were only
"administrative in nature and theve would be no conflict of interest problem for the,

23
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7.2

24
Chapter 7

Miscellaneous items:

(a} UK Law Commission Report on Shareholder Remedies

(b) Draft Model Law on Cross-Border Insolvency of United Nations
Commission On Internationa] Trade Law (UNCITRAL)

At the 125th meeting, the following documents were tabled for examination :-

(a) The United Kingdom Law Commission Report on Sharehoider

Remnedies; and

() Draft Mode! Law on Cross-Border Insolvency of United Nations
Commission on Intesnational Trade Law (UNCITRAL)

The UK Law Commission Report on Sharcholder Remedies was considered to be
very usefil in the discussion on the recommendations in Part 7.00 “Shareholders
Rights and Remedies™ of the Consultzncy Report.  The terms of reference and the

executive summary of this UK Law Commission Report are at Appendix 4.

24
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LINCITRAL
7.3 The purpose of this Model Law, as set out in the preamble, is “to provide effective

mechanisms for dealing with cases of cross-border insolvency so &s to promote the

objectives of:

(a) cooperation between the courts and other competent authorities of

different countries involved in cases of cross-bordes insol vency,

(b) greater legal certainty for trade and investment;

(¢) fair and efficient administration of cross border insolvencies that protects
the Interests of all creditors and other interested persons, including the'
debtor;

(d) protection and maximization of the value of the debtor’s assets; and

(e) facilitetion of the rescue of fnancislly troubled businesses, thereby
protecting investment and preserving employment "

74 It was agreed that the Draft Model Law on Cross-Border Insolvency of United

Nations Commigsion on Intemational Trade Law be considered when cross-border
insotvency is considered by the SCCLR.

25
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26
Chapter 8

Praosecution of Directors for failing to file Annual Returns

At the 129th meeting, the Registrar of Companies briefed members on the CR’s
policy to prasecute directors who failed to file annual retums in accordance with the

statutory provisions of the Companies Ordinance with effect from 1 April 1998.

Background
'ih:ﬂingafmnualmisaﬁzndammtaloﬂigaﬁonforaﬂlucﬂﬂongng
ﬁarthesigniﬁuﬂpﬁvﬂqeoflhﬁﬁedﬁlﬁﬁty,aﬂmmummlﬁpdtu

" directors and share capital Structure. Any enterprise is free to decide whether or
~ not to form a limited ability company in order to undestake its business but, once

having formed such an enfity, the company is subject to the statrtory disclosure
regime enshrined in the Comparies Ordinance.

Under section 107 of the Companies Ordinance, all companies are obliged to
prepare and file with the CR annuaj returns containing the information required in
section 107(2). If no changes to the information filed have taken place between
the time when the [ast annual return was filed and the time that the current annual

return is fue, under the provisions of section 107(5), a company may file a very

26
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simple certificate of no change to the mformation previously filed.

84  The statutory time limits specified in sections 109(1) and 109(1A) for filing this

8.5

information are as follows:

® in the case of public companies, within 42 days of the date of the last AGM
® in the case of private companjes, within 42 days of the date of the last

anniversary of the incorporation of the company

Section 109(4) provides that, if a company fails to comply with section 107, the
company and every officer who is in default shall be Eable to a fine and, for
comimied default, to a daily default fine,

' At present, the compliance rate in Hong Kong for companies filing annual returns is

about 70% which is relatively poor when compared with a compliance rate of 91%
for filing anmual returns in the United Kingdom in 1996:9?. It is importent to
improve the comphance rate in Hong Kong as enforcement of the Companies
Ordinance’s disclosure requirements ensures the transparency of company affairs
which is & very important element in the territory’s continued status as a Jeading
international and financial business centre. In addition, enforcement to ensure
improved compliance will encourage directors to observe their statutory duties and

Promote corporate govemance.

27
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In view of these considerations, the Companies Registry is determined to ensure
Mmmpuﬁﬂuﬂﬂu&ﬁeﬁonmmﬁyﬁththdrmduﬁﬂt?ﬂ:m
remurns.  Furthermore, the computerization of the CR's data base has enabled the
department to considerably enhance its enforcement role. Consequently, with
effect from 1 April 1998, the directors of companies which fail to file their annual
returns within the stahstory time limits are Kable to face prosecution under section
109(4). In connection with the implementation of the new prosecution policy, the

CR has arranged a very extensive publicity programme.

Some members were in favour of the tightening up to improve the compliance rate.
However, they suggested replacing the current “criminal offence™ of not filing an
anrmual return with a “statutory penalty” which would be a sensible way of enforcing
complisnce with fifing requirements, The CR should prosecurte only if’ a company
failed to pay the “statutory penalty”,

One member suggested that the discretion to prosecute or not should be exercised
generously, If the whole board of directors inchiding executive and non-executive
directors were to be prosecuted, this would create a grave sense of grievance.
Another member thought that there should be a distinction between the roles of
executive directors and non-executive directors. It was suggested that it would be
more reasonable 1o prosecute & compary secretary rather than all the directors,

since compliance was the main duty of a company secretary.

28
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Chapter 9
Official Receiver’s Annual Departmental Report 1995/96
At the 119th meeting, the Official Receiver’s Anmral Departmental Report 1995/96

was tabled for discussion Members discussed the imcrease in insolvency cases.

The statistics showing the mmmber of cases where receiving orders and winding-up

- orders were made covering & period from 1986 to 1996 are set out in Appendix 5.

Members were advised that the Bankruptey (Amendment) Bill 1996, wiich soughe
to implement the recommendations in the Lsw Reform Commission’s Report oa
Bankruptcy, had been passed by the Legistative Council in December 1996. The

- bankruptcy rules and forms were being draftad and, once ready, would be tabled in

Far m R

9.4

| 93 ;" Miembers were also informed that, up to September 1996, 2 97% dividend had beea

paid to creditors in the Bquidation of the Bank of Credit and Commerce (Hong

Official Receiver’s Annual Departimental Report 1996/97

At the 126th meeting, the Official Receiver's Annual Departmental Report 1996/97
was tabled for discusgion.

30
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Members were advised that the directors’ disqualification procedure is a civil
procedure, The disqualification is ordered in open court and such disqualification
may be published in the press. The court would notify the Registrar of Companies
of any disqualification which would be kept in a register and would be available to
the public. In addition, a disqualified director who acted as a director would be
subject to severe aiminal sanctions inchiding sertences of imprisonment in serious
cases. An analysis of disqualification of directors proceedings for 1996-97 is mt
Appendix 6.

Companies Registry Annual Report 1996/97

| mmeimm&ecmneﬁﬁyamn@mforlmwi;_ ._ :
o '_tlbhdﬂ:rﬂiﬂum The workload statisfics disclosed that, compared to the
- a%imﬁmm there had been increases of 8,.9% and 73.3% in the mumbers
%Hmm of public 4ad private companies respeciively whilst the mumbers of

=3

ﬁ%mmuwmmmdmcmuommm

9.7

huﬂsedbyuB% Detnils of these statistics are at Appendix 7,

The CR officially launched its Vision and Mission Statement and a Home Page on
the Intermet on 1 May 1997 and in July 1997 respectively. In addition, the
Registry is considering the introduction of an Interactive Voice Response System in
order to provide an efficient and convenient means of serving the increasing number
of telephone enquiries.
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9.8

A small-scale on-line scarch service on the compeny names and document indices
has been tested and lmunched through the Internet in July 1997. The daiabase
expansion project to include key data of over 480,000 registered companics was
well underway. In connection with the introduction of the expanded company
database which is scheduled for use within 1998, a feasibility study oo the
Companies Registry Oo-line Public Sesrch System (CROPS) has also been
commiissioned 5o that customers will be able to Gbtain information from the Registry

through their own computers a their own premises. 4
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REVIEW OF THE HONG KONG COMPANIES ORDINANCE

TERMS OF REFERENCE

Haviny regasd -

FH Tae Cuvernment's pelicy of minimum inwrference in dye marksc

ib; thee economic and kgal systems in Hoag Konyg:

iz Hong Kong'y snaw ac an ineemational finameial 3nd business teners:

a the partiegtar and unigue aspects of tre corporaes edngye in Hang Kong:

{e) recend developmenss I companics law and regulation I other comprrable jurisdictions; and
i the existing framework of securitias-r=hied Taw and reguiaton m Hoey Kong.

} : cotsiler ar Make pecomMendations 06 Te foliowmy mamers:-

A i} The proper aims and objectives of the Companics Ondisance
fh) Whether privaze zad public (and, i particular, bssed) companies should coatinug 0 be subject 1 the
same regulaory regime, under e Ordinance, in relation for example o requiremecss for accomms, of
whether they should be the subject of distinet and separase regolation i e light of, inter abis,

i developments in the role and respansibilisies of the Secerities and Funres Comminion since
its estabisianess v 1989: and
M the et dot J0% or more of e ¢ompanies Listed oo 3= Hong Kong Swck Exchange xre
incovporated overseas, '
and if he ater course of actionr i8 proposed, w make recommendations 23 10 the namre of e meipective
reguiatary regimes for private and poblic/igted companics.
B. _Ths:npefurmdduﬁ:hi‘quf-
(@) nmml.um'lﬂqﬂym;ﬂuﬂrdm m.mnﬁmmm
) wwmmmmmum incloding in rehtion © he

incorpacation of a company snd the submission of remms:
) mm&m&mmm“mmmﬂuhm

@ hmmmmmmmmmmmmmum
coepanies, wha wish i foresall, or 1o seek redress sgaimat, micondect of sbutes by 4 company andior

'
[

] its directors (inchadiog éirough essier access w the dicial process);
i} extending financial and other disclosure requircments, kaving regard abso to exising Ron-stawory rules
in respect of listed companies:;
] rasiomaliping and ouling more effective the snforcement provisiom and sanctions voder the Ondinance;
J g extending regulatory powers in relaton W the investipaion and kspecoon of & company™s affairs; end

B ) providing alemative forms for the constiturion of 2 company.

C. Whether Parr XT of the Ordinanes is sufficient o reguiace the sctivides of companies incorporated overseas with
a plsce of bosiness in Hong Kong.

a2 The melevance with respect o Hong Keng of the developenent of inéernations) business companies.

- E. Such pther related mapers s the Secreury for Financial Services may from tme o time specify.
i Novamber 23, 994
Hong Kong

fad
)
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SUMMARY OF RECOMMENDATIONS

100 GENERAL RECOMMENDATIONS FOR A NEW BUSINESS CORPORATIONS ORDINANCE

1.01

1.02

1.03

1.04

1.0%

1.08

Aims and Objectives, The proper aims and objectives of comparies law in Hong Kong should bs-

to provide 2 simple, efficient 2nd cost effestive method of incorporation and engiag

corporale ;
ro be enabling and permissive rather thap regoluing snd prohibitive;

10 the exiemy passible, 1o be sclf-enforcing so & to avold intervestion of public
authorities and to limnir the necassity of recourse to the judiciaj system;

to be written in clear, concise language so is 1 be accesaible (o business people o
well 25 lawyers and accoumtants;

. io focus on "core company law®, the birth life and death of the enterprise;

to srike a balance betwesn the inrevesss of munspement or majority shareholders on
the one band and shareholders or minority shareholdess on the viber hand, in kreping
w:hnmdmmummﬂpm:

o prointas cominnity, stability end certainry in commercial dealing;

to refiin from being a vehicke for implementarion of indestsial yelations, exx, social
or monetary poticy; : i

. to tske accoms of and to meet internations] mmectations with respect to e

mewmum“ Hong Kong should impilemens 1 modern, sitesrmiined Basivess
. Cotparations Ordinance drrwitg on the mox appropriste mpecys of ¢xisting Nonh Americap and
_Commonweaith modelz, Contimed primasy relfiance on the U.K. pwdel of companies law Is it

advised.

Siogle Regime. With respect o tore compady law mareers, the same regime should be applicabie
to doth public and private companies. In addition, the new Ordinance should provide 2 basic opionid
regime for privare companies that wouid faciltate their operation in an informal and comenzost
manmer,

Securities Reguiation. The new Ondinance should pot regulate the capital markars sctisities of
cotpanties por the protection, in the largess sense, of public investars; ihis sbould be deft 1o the SFC
and the SEHK., With the removal from companies Jepisiation of securitics regularion, the SFC should
corsidet the need to re-cmact etiming, opdaied of comprehensive pew provisions lp securitix
legizlwon. In the process of extracting the securisies law aspects from companies legislation, careful
coosideration needs 1o be given 10 the dangers of treating regulaiory gaps as well a5 the need 1o
wddress wyy inadoquacies in cxisting sranstory fegulation.

insolvency, The new Ovdinance shoyld nor apply o insolvenr winding up; maters permalning 10
insolvency should be left 10 2 comprebensive nsoiventy Ordinance.

Chargee. A wody doid be undenaken with § view 10 iBirodacing 8 segarkte, comprehensive regink
poveching weaciy interesss in persona) propery (sach & recommended by the U K. Diamond Report)-
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It would perntit the elimination of Part 111 of \he Ordinance, Charges. Untl such tme, Part 111 would
contime b effect in coofunction with the new Ondinance.

Financial Institutions. The pew Ondinance would continbe (o serve as the basic kegitlation governing
the “core compmry law" spects of regulated finuncial inmtionions in Hong Kong, essentially

fon and its incidents; the regulatory aspects would be determined by the Hong Koog
Monesary Authority and the [psitrance Authority, as appropriae, and wouid preferably appear in their

related legistation

Not-for-profit Enterprises. The pew Ordinancs would no be applicable to not-foz-profit eomerprises,
currently formed as coupanies limited by guaransee; the current Ordinance woold continue to xpply
o such eptities undl such time 2 consideration is given to thefr separate treatment.

A nsw Not-for-proftt Corporations Ordinance, Serious consideration thould be given w
implemeniarion of an Ordinanee governing incorporated not-for-profit erganisations.

Structurs of a New Ordinance, mwmhwhmw&:m
Ondinance: i

OUTLINE FOR A BUSINESS CORPORATIONS ORDINANCE

Pat 1: Inerpretation

Part 2- Administration of the Ordinance _
Pant 3: Incorporation; Capacity and Powers '
Part 4: Capital Structure

Pam §. Mwmdﬁdmﬁﬂsmﬁm

Pant 6: Directors and Executive Officers

Fart 7: Shareholders' Rights and Remedjes

Pan 8: Fundamental Chapges

Pat 5: Sclvent Dissojurion 2nd Liquidation

Part 10: Private Companies/Closely Held Corporations

Fan 11: Foreign Corporaticns/Oversea Companies

Part 12; Transitiomal Provicions

Par 13: Genenal

ADMINISTRATION OF THE DRDINANCE

Conaclidation and Updsting Part Vi, The provisions of Part VII of the existing Ordinance,
General Provisions as to Registration, should be consalidated, and if necessary, updated in this Part.
In particular, provision for the electronic keeping and filing of notices wnd other documents should be
made.
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2.02

2.0

2.04

2.05

206
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a .02

3.04

K 2.05

3.08
e
8.00
l 4.0

i .02
4.03

T J0

Roly of Registes. The mle of de Registrar should continwe 1o be primarily sn adminissnive ang
policy sdvisery une.

Chargey. Pending reconsideration of the legisistive trvament of "Charges”, the Compantics Regisic,
would continue is sdministaiop of Part I1I of the current Ordinance.

Subsidiary legisiavon, Subsidiary jegislation spd sapdzrd forms should be used exwasively 1o dug:
with iechnical fling requiremoents, feey, £1¢. Ju order o faciitate timely opdazing xod xpepd=es).

Offances, With respect to offences, the Twelfth Schedule shoqld be eliminated; such offences whics,
are 10 be rrained o1 cyemed shoujd be regrouped in oot peoenc eMegoties o this Pt of ;e
Ordinangce and actorded appropriate sinctiony.

Erforcement, To the extent pessible, companies legislirion should be self-enforcing oo e
execyling; investigaticn and incpecticn by 2 govermmen boly souid essentially be a residual remedy,
zvaTable in the evest that private civil recotrses are inadequate or ipeffeciive. anmmmbkm
the atisting iavesigaion apd inspection powers would be mamtained.

Role tf the Financial Sacretary, Tie Financia) Secretary shooid contiae to have rexidual discretion
10 act i the public inerest in certain Cirtomstances {suck 2 invesigation).

INCORPQRATION; CAPACITY AND POWERS

Orm-step incorparation. The new Ondinance wonld provide one-step incorperation by filing a dtnple
application for incorparation.

One persors companies. The new Ordinince would permis ooe pefson/one dinector incorporation

Humbared compacies. Provision should be made for numbered cormpundes, and ase of the company
Dame,

Pra-mcorporstion tontracts. hmrﬁm-ﬁrmtmﬁwwumufmmﬁw
roneracts should be simplified,

Capacity, powsrs and peiviieges of natural parson. A corporion shoald be given the capasy.
powers and privileges of 2 nararal person.  Resgrictions oury be placed on the activities of a corparatios
in s eoustinrion by the rights of third pervies should be preserved in the event that 3 corporaiiot acs
in contravention of its articles or the Ordiaxace.,

Constructive notice. The constructive potice doctrine shonld he eliminated except, temporarily, #12
respact I charges,

Indoor Munagbment nde. A staryiory formalation should De gives io e indaor maagement Tl
fthe so-talled rule in Turquand's case).
CAPITAL STRUCTURE

Modern capitsd structure. A new Business Corporations (rdinance should provide for a meder:-
flexfoie capital siruetuie.

No per valua vhares. Par vaine shares should be proliibited.
Cleszes wnd rights of chares. The corparae eatmirothon shonid prescrite the clagaes of shares
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more than one) and the munbet of shares of each class tha the compagy is auborised to ixsue if there
is & [fmit (which there need 20t be). I there is only one classy of shares, that cliss oust have three
fundarnental rights of share ownersdip: the right 1o vate, the tight 1o eceive dividends when dactared
and the right 10 Teceive te ner assess of e company upon dissojution. Where there iy more thas ope
slass of shares, the rights, preferences. e, should be nued in e corporate consinution; the thres
fandamental rights of share ewnership should be atached 10 21 least one class of shares although oot
al} rights aeed be attached to any oue class. For sanstory purposes, the tradiriopal distinction between
commen or ordinary shares and prefecence shares should be elimimated.

Safiwd. Stanuory provisions with mespect to the use of serjes within classes of shares are unnecessary.

Partly peid shares. Pasy paid shares should ba prohibited,

4.06 Optonal prn-mpﬂvt rights. Pre-empuive cights for existing shoeholders shogld be opconal: ihey
may be provided for in the corporaia consufion.

- 407 Solvency test. Themmd‘impmolupnﬁﬂmﬂhmﬂudhuﬂmmmhw
o determine the ability of the zompagy (o engage in 2 variery of sctivivies: rqm::hn:ufﬂm
m@mﬂwmmhmmwMLwn{f
ﬂnﬂmﬂsmﬁnﬁam&wﬂuhlﬁemoﬁnmshu{mmmmmm
of coeditors. .

l: M'W‘Mdeﬂm&mmmmﬂhwimmﬁmmk
1

t-:

{

{1} e comgany would oet be able to pay irs debis as they become due in the asnal
coarse of bosiners; or

e corapany's tooal assets would be less than the sam of its vocal Tabilivies phes
funjexs the constiution provides oterwise) the amount thar would be needed, {f the
company were io be dissolved st the fime of the distriburtion, o satiafy the

preferential rights upon dissobuion of shareboldery whose preferential rights are
superior 1o those receiving the distoution.

shayes should be eliminged.

ldrﬁa Finanrcial assistance. Provisions with respect to *finsncial acrigtagce” for the purchase of company
‘S.Dﬂ MANAGEMENT AND ADMINISTRATION
'_ 5.017 Companies’ sccounts. Companies shoold be requinad 10 prepare accounts thae give 3 troe and fir
ﬂ view of the stare of affxirs of the conpary, Driails as o the form and content of sceounts, 1o the exienr
2 required 16 be specified, shewid sppear o subsidiary legislation; the Teath Schedule of the Companies
l Ordinance {Accounts) should be etiminared,

‘jauz Generally scoepted dtcounting principies. Rather tham detailing Mine iems by line item the
[ infermation 1o be contained in accounts, reference should be made o preparation of wcounts in

agrdance with gencrally accepied accounting printipies (GAAP). GAAP would be toibodipe in
‘ sandarts ser by o independent atcouniing standwots body or by a Hong Kong Society of Accountapits
r procesy thar would involve 2 wider fepresemation of inmeresied pasties,

_J.'E-ﬂ:i Waivar of genarally sceapted accounting principles. All companies shoelé prepare their accounts
in accoodance with geoerally accepted accounting dandardt; sotsideraion sbould be givea & o
whether privae companits sheuld be able io dispense with this riguiretes by meams of pzimous

.. shartholder agreemeny (unless required for other purposcs).
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Minimum finencial information. As an aid 1 small companies in particular, the Minitoum finaneiys
information 10 he delivered t0 shareholders, unless they agree oherwise, shuuldhen:w!mﬁmh
legislation, ar wbsidiary Tegislnion.

Filing of accounts. Unless required by other legistation {as should be the case for public and fisieg
companies), companies would not be required to file accounis.

No mandatory audit. Company accounss should coatimse 10 be audited but sharcholders shouic pe
able 1o dispense with an adis by uwnanimous agrezment,

Formalitins associated with directors’ meetings. The formalities associated with rouwgime
directors’ mectings such s Dotice, quorum, adepdance, disent, etc. shoald be set ow i Pan v,
Managemedt and Administration of the new Oxdinance,

Formalities sasocisted with sharsholders’ meetings. The formalities asociated with routine
shareholders’ mestings Such 25 notice, quorum, atisndance, proxies, Tecerd dare, etc. shouild be 51 oy
in Part ¥, Managemnent and Adminisrration of the new Ordinance, .

t
Negotisble Inatruments. Mﬁumﬁmm&mﬂynﬁmﬂm
instruments.

Modernised security cortificates system. Provisions with mspect o secority cemificates, their
form, coment, registration and rransfer shogld be modemnisad to provide for the options] vse of
“sctipless” (book entry or “umcentificated”} securities and, 1o the extent not desit with vnder other
fegislation, the mechanics of their transfer (incloding the nse of clearing agencies).

Part Il retsined. Pending somsideration of the creation of 2 separate regizoe for the gramting of
security interests in personal propercy, Part HT of the carrent Ordmance, Registration of Charges wookd
vontigoe to &pply.

Modwri record keeping, Provision should be made for modem rocord keeping, inchading efectronic
data processing, An obligation thosid be impeasd to ensure the accurate preservation of dara aod it
accessibility in written form to those entithed o it within a fezsonable period of time,

Company records. The new Ordizancy shoyld coptain a clear and comcise statement of the records
which must be kept by the company, their location and who has access to themw (and in wha
circuntstances and to what purposes_ )

Corporate seal. Use of & corporsie seal shoyld be voluatary and no agreement shogld be invalid
meely beestse 3 corporae seal 18 not affixed to it

DIRECTORS AND EXECUTIVE OFFICERS

Unitary boare structure retsined. The traditiona? anitayy board strucrare should be retuined.

Boward of directors. bn privatr companies/closely-held cosporations, a single decision making body
should be an bption; the Tespansibilities of the direciors would be assumed by the sharcholders.

Statutory powsr of directors. The board of directors should be given a direct grand of sannary
power 1o manage, or supervise the managernent of, the compazy. This power should be mads subiect
10 any utapimous shareholder agresmer,

Delegstion of powers. mmammumummmm
which it is not required to exercise fself,

38
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Functions not subject 1 delegation. Ceruiin functions of the board of directors shosid sof be
subject (o delegarion, for exzmple:

. subrnissian to sharcholders of 20y question requiring their appraval

filling an interim vacandy amrong directors, in the office of muditor, appointing or removing
the chief exesurive officers

in most circumstapces, issuing securities

declaring dividends )

purchasing, redesming of otherwise acquiring shares faed by the company

approving financial statements

adapring, amending. repealing any constitutions] documepts

Directora’ mirimum quaiifications. Direciors should meet ceruin minitwom quaiifications:

age of majority

menal capacity (f.e. nor found fegally incapable)

only individuals (20 corporare dinectors)
mmmmumﬁnwmmmwmm
no ooe who has been disqualified from acting a5 a director

One director. Private companies should be permitied 1o bave & minimny of one director.

Shadow and siternata directors, mmﬁmmxmmmm
shondd be eligdnated, _

Campany officers, MMan@mhnm#mmm -
officer sch 2x A company SCCTELATY.

Removal of directors by sharsholders, Skarcholders akiould be able to remove directors by
ordinary resobmion, subject to class voting riphts and the company caastitution.

Mastings of dirscton, Mﬂﬁpﬁdﬁm‘ﬁmﬂdhpﬁmwmﬂw
communications, unless otherwise specified in the company constinstion.

Unanimous action, Directors should be sble to act unanimously by wrinen resolotion without &
Swrtutory statement of directors’ dutiss. There thould be a stxmtory stptement of directors’ duties
10 act hopesily and in the best inerests of the company and 1o exencise the care, diligence and i) tha

a reasonably prodent persor would. These duties should alzp be made applicable to those corporats
officers appointed by the board.

ReSsnce on reports. Directors and officers should be able 1n rely o good faith on Fmancial
statements and other reports prepared by officers and employees & well xx the professions] advice of
lawyers, sccimniants, eic.

Business judgment rule. Ther should be no need of a statwiory formuinion of the “Dusiness
judgment rule’.
indemnifying directors. Companies should be. permitied o mdemnify directors aod afficery in
specific circumstances; companies shoutd be requited to indeaunify directors and officers in specific
CirCUMSIANCES.

tnpuring directors, Companies shogid be penmined to insure dituctors aad officers s22ept for 3
failure to ¢t honcstly aad in pood faich with & view 16 the best inseavats of the company.

a ® & & »
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Diaquekification of directors, Disqualification of direciors provisions should be eliminared fo,
cotpany law purpeses. Those existing provisions relaring [o securities, insolvency of coiginal serjvip,
should be reenacted in ppropriste legisiarton, . )

Conflicts of interest. Cansiderasion should be given to placing diteciors and executive officess (7,
those appeinted directly by the board) under a duty of fair dealing wilh ratpest 10 wanyactions the,
enger into with the comgany. .

Qualification of intersatad tran3sctions. Interesied ransactions shoutd be upheld if (i} direciory
disclose 1o the board their makerial interest in the transaction; (1} do Dot voie 25 2 direcor og any
resolution 1o 2pprove the transaction; and (7ii) the transaction was reasonihie and fait to the covporatiop
at the rime it was apotoved. Ig the alttnarive, such trapsactions could also be approved by unapimong
sharsholder coaseat.

Sharsholder approval of interested transections. Sharshoiders showid be 2ble 1o vole 1o uphold
a papsaction by special resolution In ceriain crcumstances.

Loany to dirsctory. Transactions involvitg loans 1o directors shoald contione tg be prodibined subiect
10 coriain exccptions-

Use of Corporets information and Oppertunity. Directocs and ofSicers shoold nor disclose or pse
for their benafit 2 corporae opportanjty or information that they obugin by reason of their poskion or

exployment exces i) with consent of disinsrested board members, (if) whate disclogure is required
pthurmhﬁvhtm{fujwhmhhmuemmu&diﬂmwunfh

infortearion or oppormmity will not be likely to prefudics the corpotation.

SHAREHOLOERS" RMGHTS AND REMEIVES

Sharsholders’ ights and remadiss. A separste part of the pew Ordinance should be dedicased 10

Proposel at annual masting, Any sharcholder eotitled to vore 2 2 annual meeting should be alde
10 bt 2 propasal ko the compagy 0 be raised at the womoal meeting snd circulszed prior o e
meeting. The board of directors could refise lo citoulaes propossis in cerkin cirtumsances akh
proposals designed o redress personal grievances or espossing political or other caoses, in addition.
or in the aherpative, & proposal pot forwand by a minisesm reember or percentage of sharcholders (e.5-
vhe Jesser of 25 shareholders or those holding 214 % of the voring shares} could not be refusad by the

-bogrd of directors.

Requisition to call mesting. Shareholders holding 5% of the voting shares shouid be able io
requishion the directors to fall 2 meeting of chageholders or, if the dimetors ﬂi!tonn.uharrhnljlw
shotld be able 10 cal] a meeting itself. The time delay in which the diceetors ruay act should be fairly
sher, 2] days for example, Toe requisitioners shoukd be reimbyrsed their expenses unless the mecung
onbewise resolves,

Shargholdaes’ rights 1o dispense with mesting. A Tesoluiion tn wriring signed by al! shareholders
ettitled to vore should be sufficient to preciude the necessity of 2 mesting. A mesting should be
required, however, in the cvent of the resighaion o removal of a director or audilar who wishet 10
raplain or conies: the action. Shareholders shomld be adle 1o dispense with the requirement for 0
¥nul) genera) mesting for oiher moetings) by unanimous shareholder sgtvement.

e ahars entitied T ons vote. Unless eberwise provided by the company constinmion, one share
should be emsidlad 10 one vote. “Circulnr boldings® thould be probibised from woting.
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Unanimous sharsholder sgresment. All conspanies should be able lo make use of onapimous
shareholder agreements 1o regulate {1} the exercise of corporaze powers aad managenwent ad (2) the
relaionship among shareholders.

$tatutory remedies. There should be made availabie to sharshoiders a variety of statusory remedies
designed to indyce accounsabilify of management and achieve the desired balance berween flexidiliry
in management powers and protection of sharcholders, especially minority shareholders” interests,
These staratary remedies should include the following:

Starutory Derivative Action
Oppression or Unfairly Prejudicial Action
Buy-Out or Appraisal Remedy
Compliance 1nd Restraining Ordery

Just and Equitahte Winding-up

Statutory decivative action. mmn:mﬂmmhmwm

Unfairly prejudicial remady. Th:nmnmufuﬂrpr@nﬂwnpprmuudyshnﬂdh
broadened, The remedy should be available o a broader class of persons, o inclode "

any registered Polder or beneficial owner, and any former fegistered bolder or
beneficial owner, of a security of the company or ay of its affilianes;
any director or officer or former director or officer; 3nd

the Finaneisl Secyetary.

The scope of-the conduct that may be complained of would also be Srosdaned to include condct that
is oppressive, unfairly prejudicial 1o or thet unfxirly disregands the iseresty of any sedurity holder,
director or officer.

Statutory complioncs and restreining order. A shareholder of direcior shouid have the standing
10 3pply to coart for a statutory compliance and restraining order.

Just and squitable winding-up. The traditiona] *just and equitshie* winding-up rermedy thould be
retained, bur the court should be given the opting of making apy other order it sees fic. The remedy
should be dissociated from the more ybdesirable constquences of winding-bp procedures in insolveacy
(ruch as the freezing of bank 2ccoumis).

Appraissi or "buy-out” remedy. A form of sppraisal or "buy-out” remedy which doas not
necessitate Jodiclal iniervention thoald be sdopted; the statacry buy-put einedy gives shareholers the
right 1o bave the company duy their shares upon the ocegrrence of 1 limited pamber of fundamental
changes while permining \be company 10 procsed umjmpeded with its propesed aciion. In the
alteroative, contideration should be given to inrodocing such a procedure but excluding ite aphlication
10 fisted companirs.

FUNDAMENTAL CHANGES

Amendmenta by special resplution. There should be regrouped i ooe saction, alf amendments
16 the company constitution the may be cffected by special resohurion of the sharsholders. A special
resolution should reqoire & “super-majority vole, it 75%.,

Disssnting shersholdsr sntitisd 10 be "bought-out®, Wher gy soaiment 1o the consiibatica
would (1) affect pubstantially the aarare of & shargholdar's iovesment (5.5. Pemove or Changs asy
resiriciion on the nansre of the bosiness of e company Or change the charatteristics of i thares) or
{2} where the company proposes & fondamestsl chings soch s s ammigameation. cowimasnce: in
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anotber jurisdiction (ste tocmmendution With respect ko wotrinuance), or sile of Aubsantially ) of
its property. a dissenting shareholder shoutd be eatitied to be bought out of the company o 2 *fyp-
prece.

Ciass vote. [n tenain circumstances, :dmmshwidhhﬂdwh&:lpmpmdmmdmmm
the constitution would affect, directly or indirectly, the rights of thar class of shares,

Corporate restructuring procegduras, Simple procadures should be made available o provide for
corporale restrucruring such as by way of amalgartasion without the zecessity for coun intervenripg

ar liquidation.

Restrycturing of related companies. Rewructurmg of related companies and wholly-oupey
subsidiaries shonld be facilitated.

"Import” and "export” of companiss. “Impon” and *export” nfmmpmiuimolndmof}!e:l
Kong should be permitied. Foreign companies shoald be abie o re-fiworporate in Hong Kong ander
the new Ordinance withour the necessity of liquidarion and the respitmg disnpaion and mterrmprion of
mmm;umxmmmmnﬁmmmmhuﬂ

" joeorporarion of another jurisdiction in the same manner,

8.07

9.00

8.0t

. 9.02

8.03

9.04

9.05

9.06

9.07

10.00

10.01

Court ordered srrangements. Provision should be made for conrt ordered arrangements for sotvent
coltpanies where jt is impracticabje to restrocture dnder other provisicns of the legilation.

SOLVENT DISSOLUTION AND LKQUIDATION

Solvent dissolution snd Equidetion. Qaly solveny dissohtion and Hquidation shoyld be dealr with
in the new Ordizance.

Voluntary dissolution by simple Sling. Vohmtary dissolution should be effected by a simple filing
{Gepending on the nature of the dissolution sought) and shoald take effect upon filing: e corporate
existence would then be continved caly for the parpose of winding up and liquidating the business aod
affairs of the entity.

Clrcumstances for simpls fiing. Voluntary disschation by way of simple filing should be available
in rwo instances; (1) before the compay has commencad basiness and (2) whers Inttizsed by directors
and shayshoiders.

Revocation of dissolution. Within a Umited period of dme & company should be ahle o revoke
dissoluton essentially in the same manner a5 & hay been injristed.

Claims of creditors. Provisiot: shouid be made for the claims of known and unknown credrors.
Administrative dissolution. The Registrar should be able t comumence an adeinisyrative dissolutios
in limited circumsances, primarily where a compagy bas failed to comply with its filing obiiganoas
undey the new Ordinance.

Dissolution by the court, A court shoald be given broad discretion. bodh in terms of the prounds
and the procedures adopied, to dissolve a company upon the application of the Financial Semttary &7
a dzlegaed autherity, 3 sharcholder oF a crediter,

PRIVATE COMPANIES/CLOSEAY HELD CORPORATIONS

No separsts ordinsnce. There thould not be a teparate speciatised ondinance pertaining oaly 1



qJ

private companies/closely held corporativas.

10.02 Purposs of legisiative provisions. The purpose of legislative prmrulﬂlu specifically appiicabie 10
privare companics/closely-beld corporations should be co facilitate the creation of incosporated entities
that, for intemal purposes, function like parmerships or sole propristorships.

10.03 Statutory definition. There should be a stanurory definition of or coaditions 1o be for privace
companies/closely held corporations.

10.04 Definition of "pfivate company™. The waditional definiion of “private company” should be
retdined, A private company bas restricted the right 1o transfer irs shares, bas limiwed the pomber of
sharebolders o 50 and prohibits amy invitation 1o the public to subscribe for irs secusities. In additlon,
a comparry which by means of & unagimous shareholder agreemnent abolishes the distinction between
ownership and management. irrespective of oureber of shareholders, should also fall within the

10.05 Optional regime. A separae part of the new Ordinance should cogtain am opional regime appiicable
1o private companica/closely held corporations. The regime could be varied in the ¢orporiie coustitation
or by unanjmous shareholder agrecment. It should contxin the following provisions: )

. Standard share transfer restrictions and exceptions {e.g- mnm::buhmbyf
operation of law); '
. Preservation of Limited Hability despite failare to observe corporate formalities;

: No mandstory adis;

- Standard form boy-sell and boy back provisions to permit shareholders to leave;

. Recourse to mediation or arbitration to resolve shareholder dispotes;

. Wurmmmhhmﬂ:mmmmﬂmﬂ
deadlock, &

% 10.04 Posaibility of Eininatng Corporate Formalities. FPrivae companies/closely held corporations
should be able, by unanimons shareholders agreement of in their cogstiingion, 1o eliminate cerwin

corporate formalities and otherwise derogate from stxndand stanory provisions:

no need to have an anmna] ineeting of sharcholders unlesy requesied by a shartholder;

no need 1o have separate bylaws/articles of axsocistion if constitation and stamute sufficien:s;
ability io choose limited corporate life if desired:

possibiliny of dissotation st the fequest of a sharsholder (or certain % of shareholders) or upoa
the occurrence of & specified event;

elimtinasion of board of directors;

restriction of diseretion or powers of the board or weighted voting rights;
operation of eaterprise as if » partnership among sharcholders;

creation of relationshzp among shareholders that would otherwise be only appmopriae among
PATDLTS.

- [

LI |

11.00 FOREMGN CORPORATIONS/OVERSEA COMPANIES

11.01 Conflict of laws rula, For purposss of the new Ordinance, the traditional common law conflict of
laws rule applicable to companies, i.¢. that their cTeation, internal affairs, and iermination ane governed
by the Jaw of thexr place of incorperation, should be respected,

11.02 No extraterritorial sffect. A a general principle, the bew Ordinaner should Bot contain provizions
having an extraerriyorial effect.

"{fi'w-.f' o e e o
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11.03

11.04

11.05
11.086

11.07

11.08

11.08

12.00

12.01
' '-:mmhmmmmﬂwm:wmd

12.02

Threshald of reghstration. mﬂmwMﬂnﬂdhm-dh
Hong Kong but the threshold test should be changed.

Threshold tast. The threshold test of carying on business in the jurisdiction. including both 3
mdusmmrymdudmwrlmufwhuhmummduﬁmymmhum thould be
adepied for purposes of the new Ordinance.

Filing requirements simplifisd. The filing requirements for regisration a5 a foreign company shoule
be simplificd. [t should ot be necessary 1o file the company corstirurion or accounts.

Service of process. ummmﬂmmmmmumm
alternative tnethods of service of process should be stipulated i defanlt of wm agent.

Disclosurs of foreign status retained. Curray requirements with respect to the obligation 15
dischase the forsign stanes of the company (oo letterhead, o the place of business, etc) should be
retained.

I
Fiing reguirements. The filing requiremenss applicable 10 foreign companies under the pew
Ordinance should be coordinmesd with those of the Business Reginration Ordinance; registrarion under
the new Ordinance should be deemed o satisly requirements of the Business Regintration Ordinance.

Intumﬂnmlh.ninmmpﬁu Mwuhmnﬂmd&mhmﬂm
mwh:mmum

TRANSITIONAL PROVISIONS

Mandatory contiosancs for companies. A new Osdissoce should include a requirement of
three o five years. )

Simple reragistration procedure, Contirmation ender the new Ordinance shoid be effected through

2 simple reregistration procedure which should jovolve coly minimally more effort and expense than
the current annual filing and awdit requirements.
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] List of Public Submissions Received on the Consultancy Report
on the Review Of The Hong Kong Companies Ordinance
Lo
From | Date of Submission
{1) Munich Reinsurance Company (Hong Kong Branch) 10.9.97
h
_ (2) Mr W.H. Lam 111.9.97
|
(3) Consumer Council (CC) 30997
] %
(4) The Association of International Accountants (AIA) 29.10.97
(5) Mr CK. Low of The Chinese University of Hong Kong 12.11.97
~ (6) The Hong Kong Association of Banks (HKAB) 281197
‘ | (7) The Hong Kong Institule of Directors Ltd. (HKIOD) 3.1297
j (8) Ho, Wong & Wong Solicitors & Notaries (HW'W) 16.12.97
(%) The Chinese Executives Club (CEC) 9.2.98
J
(10) The Chinese General Chamber of Commerce 13.3.98
(CGCC)
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(25)

Erom Date of Submission
(1) Baker & McKenzie (B&M) 24.3.98
(12) Stephenson Harwood & Lo T 25398
(13) The Law Society of Hong Kong (HKLS) 25.3.98
{i4) The Hong Kong General Chamber of Commerce 30.3.98
(HKGCC) |
(15) Hong Kong Securities Clearing Company Limited 30.3.98
HXSCC) o
(16) Deloitte Touche Tohmatsn (DTT) 31398
(17) HongKong Managers & Secretaries Limited 31.3.98°
(18) The Society of Chinese Accountants & Anditors 31.3.98
{SCAA) -
t19) The Hong Kong Federation ofIn.;.m'u_s (HKFT) 31398
(20} Hong Kong Kwun Tong Industries and Commerce '31.3.98
Association Ltd (KTICA)
(21) Commissioner of Inland Revenue (IRD) 31.3.98
(22) Hong Kong Society of Accountants (HKSA) 31.3.98
(23) Pilisbury Madison & Sufro, LLP 7.4.98
{(24) The Hong Kong Institute of Company Secretaries 8498
(HKICS)
The Securities & Futures Commission (SFC) 30.4.98

4R




(26) Adnana N. Ching
(27) Anselmo Reyes
(28) Stanley So & Co.

9698
9.6.938

5.8.98
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PART 1
INTRODUCTION

Terms of reference
In February 1293, the Lord Chancellor and the Pr=sident of the Board of Teade
requesied us, in semsulaton with the Scottish Law Commission:

s to carry out a review of shareholder remedies with
partcular reference to:- the rule in Foss v Harbotzle (1843) 1
Hare 461 and irs exceprions; sections 459 1o 461 of che
Companies Act 1985; and the enforcemenr of the rights of
shareholders under the articles of associadon: and to make

recomrendadons.’

The focus of the project was on the remedies available to 2 minaority sharsholder®
who is dissadsfied with the manner in which the company of which he is a
member is Tun. This may be because there has been a breach of duty by the -

directors; or it may be because of the way in which the majority shareholders have -

used mmmmgpmmumeﬂncmmpmym:am:mmnawhmhmﬁ:ﬂy'.'-,'
prejudices the interests of the minoriry shareholder; or it may nmplvbcmatﬂ:t o
requirements of the company’s consttution have not been properly complied -
with. We were not sble, in the context of our Emired rerms of reference, 1o
undertake 8 wider review of company law 35 3 number of commentutors have
suggested would be desirable.”

So far as directars' duties are concemned, we explained in the consulratdon paper’
that the project is concerned only with the machinery by which the duties owed in

!  The original terms of reference continued: “The review is 1o be conducred under the
preseot laev and ander proposals ta be munds by the Department of Trade and
Induscry as 1o the reform of the law reladng to dutics of the direciors of companies
and as to Part X of the Compunics A¢t™. The Deparmment of Trade and Indusore®s
{“DTT™) work oz drectors’ duries was, however, delaved and our review was conducted onbe
under the prasen: irc

le one or more members not holding the majority of wting rights capeble of betng cast at
gederal mesgngs A shareholder whe bolds & majority of the vodng rights will sot usually
need to resort o the remedies under consideracion in this project, althoogh he may be abie
10 clagm 1o have been unfairly prejudiced; see the commenes of Koox | in Re Bafnr Real
Evtare [ rd ¢Np 1, [1993] BCLC 498, 501, and i Ry Baine Read Enete 114 (No 37 [1993]
BCLC 503, 506-507.

*  See Rees, “Shareholder Remedies” [1997] 5 ICCLR 155. Ser alsa John LowTy,
“Restrusturing Sharcholder Actiohs: A fetponse 1o the Law Commissions Consultation
Paper: Shareholder Remedies”™; C A Rilex, *The Law Commission Consultation Paper on
Sharchodder Remedics: Problems, Principles and Evidence™; and Eravid Sugarman,
“Enhancing Access ro Justice, of Rouge on the Unacceptable Face of Capitalism™, A1l threr
papess were delivered 10 2 joint workshop on Consultation Paper Mo 142, under the 1ot
suspices of the SPTL Compeny Law Section and the Instirute of Advanced Legal Studics
Centre for Comporate Law snd Practice, 13 December 1996,

' Ser Consultanor Paper No 142, pars 1.4

L1
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law can be exivrszd. The content of those duties is outside the scope of the
praoject, a3 is the acceuntability of directors to shareholders in listed companies.’

Problems identified in the consuiration paper

In the consulmocn paper we identfied rwo main problems. The first is the
cbscuriny and complexity of the law relating to the ability of 2 sharehoider 1o bring
proceedings on pehalf of his company. He may wish w0 do 50 to enforce liability
for a breach by ene of tie directors of his dutes e the company.” Generally it is
for the company iself. acting in accordance with the will of the majority of its
merbers, to bring any such proceedings. This is a5 a result of principles
commonly known 25 the rule in Foss v Horbordz. However, if the wrongdoing
director(s) controi the majority of votes they may prevent legal proceadings being
brought. There are therefore exceptions to the rule which enable a2 minorigy
sharehoider 1o trng an acton 1o enforce the company’s rights. Bur our
provisicnal view was thar the law relating 10 these exceptions & Hgid. old
fashioned and unclear. We pointed our that it is inaccessible save to Lawyers
specialising in this field because, 1o obtain a proper understanding of it, it is
necessary 1O carrine pumercus reported cases decidad ever 4 period of 150 vears.
We also explained that the procedure is lengthy and costly, invelving a preliminary
stage which in one case wok 18 days of courr rime to resolve.”

The second main problem which we identified in the consultaton paper relares to
the efficiency and cost of the remedy which is most widely used by minority
shareholders to obtain some personal remedy in the event of unsatisfactory
conduct of a company’s business. This is the remedy for unfairly prejudicial
conduer contained in sections 459-461 of the Coropanies Act 1985. Although the
remedy can be used in companies of any size and for unfairly prejudicial conduer
of apy kind,” we pointed out”™ that it is often used where there is 2 breakdown in
relations berwesn the owner-managers of small privare companiss and one of
them is prevenced from taking part in management The dissatisficd shareholder
can obtain 3 variety of Types of relicf but the most popular is a court order
requiring the majority sharsholder(s) to purchase his shares. As at 3 August 1997,
there were some 1,080,671 private companics in Great Britmin." Our statsvical

' In this connecrion, he Hampel Commitres js carrving forward the work of the Cadbury
Committes on e Finanaial Aspecrs of Corporare Governance and the Greenbury
Comnunee en Dieior’s Remuneration. The Hampel Cammtittes published an interin
report on 5 August [Commanes on Corporane Governance, Profiminary Reporr {August 16970
and inzends 1o pubiish a final report in December 1997.

*  These duties indlude fiduciary duties of lopalry agd gnod faith, which mean thar directors are
obliged 10 act hoaesdy and in goed faith in the interests of the company, 1o exercise their
powers for 3 proper purpost and net to place themsehees &1 3 positon where their intecests
conflict with their duces o the company. They als include duties of skl and care in r=lation
to the management of the company’s. business.

See Consultation Paper No 142, paras 1.6 and 14.1-]4.4.
* Sonth v Crofi (Ne 3 {1988} Ch 114,

*  Including bresches of directors’ dutics.

* Ser Consultation Paper No 142, pana ).7.

" Unaudiled figuir supplicd by Companies House,
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. EXECUTIVE SUMMARY

WHY SHAREMOILDER REMEDIES?

-3
"

Wl

This report recommends law reform designed 1o mags shareholder memedies more
affordable and more appropriate i modern condidens.

There are three main shaseholder remedies:

+ the "unfair prejudice” remedy, in which 2 member seeks redress for acdon by
the company which injfures his interest as 3§ member

+ the derivative zction, in which 1 member seeks 10 exniorce a claim belonging te
ks company

+ acdop to enforee the company’s consttution.

The unfyir prejndice remedy and the deivative acdon are sptuahn,rtm:dus, and
the former is far ;2ore common than the larrer,

The unfair prejudice remedy is most conuronly used by private companies of
which, as at 3 Auguest 1997, there were some 1.080,671° in Great Britain. We
recommend staratory and other changes to simplify the remedy, and help reduce
its high cost to hirgant’ and taxpayer alike

The derivative action is not common but jt is an imporcant mechanism -of
sharcholder conmel of corporare wrongs. The current law is archaic. Qur pripeipal

" recommendation is for & oew rule of courr which would set out in a modern and

accessible form the circurnstances in which the courts will permir the degivative
action 1 be brought The underlying policy, which is resmicdve of the
circumstances in which a derivative acdon may be troughs, is not affected.’

Prevenron is bemer than cure. Lidgarion is rime-consuming and costy. In order
o minimise reance on shareholder remedies, we recommend thar a new argcle is
added to Tablke A, which is the startory model form of & company's ardeles of
associaton. This contaings a basic dispure resolution mechanjsm, and wiall
encourage shareholders int future 10 have pre-agreed roures to resghve disputes
without imgatien.

THE WAY AHEAD

It is for the Government, Pariament and the new Civil Procedure Rule
Commmines 1o decide whether 1o implement our recommendations.

' Unaodited fapore supplied by Companies Houose.
See para 1.6,

" Seepan b.b,

' Tiw Scorteh L Cormmpsion’s discustion and recommendatsons relsting 1o the positioh
under Seob w2 rapecty the sharetudder’s action - the cqunaleny o the derame acunn
under Englod law - B cofaaned @ Appw mudes D v (i report
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By our principal recommendations we seck
+  in relaton 1o unfair prejudice, new primary legislaton
¢ in relation 1o the derivative acdon, new primary legislation’ and 2 pew rule

of court
¢« In reladon 1o Tabk A, the inserdon of 2 new regulidon oy satutory
InStment.

Implementation of the new rule of court for the derivadve sction and the new
reguletion iIn Table A does not depend on Pariamentary tme.

91
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Analvsis of Disqualifications of Directors for 1996-97

R

Suspuctn] Covmbet Ll MNotices Sou § Reporss Filnd | Onders Miake | Dratiedr
et Cp. 32 Withirowe
$.190 i 8 3 1} f i 1
= suss | ! X b 14 2
5112 & 5.0 i 1 2 2 )
- $.273 0 2 g 0 a
Total: 12 4] 3T 7 3
eagth a ; ery Made in :
Period of Disquaiifiction:
7 T I Vogmr ! i Pt Pt e Vs o~ Tok:
5.190 3 | 7 I 0 I{
¥ 5121274 L 1 1 1 6, 14
J 5182 0 0 t 0 o 1
266 o 0 0 8 1 1
Touk 4 | 19 2 1 P

Repora aad Returns o the Condurt of Directors Recelved from

Outiide Liquidators and Receivers is 1996.9°

: :
i Crelawy i
Riportsl | Wound-up | Volaotery Creditoes” Membey'

Retwns | by Coun | Liquiderion (VL") | V/L vnder viL
Filed under 5241 St
Di Repors 2 -4 3 0
D2 Retwrns 11 34 39 13
Totak § 13 H ' M 13 2 1%
3 _ ' .

Eection 190 : Failure of Sr=ceprsfofficers i sybmit starenent of %50 of soopuny in time

Sectian 1217274 : Faihoe of Soeccorsfofficers 1o koep and pregerve prope; beoks of sceount

i Secton 182 ¢ Avoidanes »f Hiposibions of property after commertimins & winding-urp

Section 265 : Fraudukes: se=fmee

’ Section 374 : Fradalen; Tading .

Section 241 :Crﬁ:‘xm%rupmmﬂpdhypuﬁupﬂmbﬂs'mlm

Section 2384 : Crediton volunoary winding-up commencad by delivery of 1 statutory declarason made
by the &r=zows 1o the Registrar of Companies that the sompany cannot by reason of ity
liabilities sontinue ity business

Form D Report ;
Report by 3 receiver/ouside liquicaior 1o the Official Becsiver oo mistondue af Lozetoes of 3 campany

Racturn by & receheroutside ogmidmor i e Dfficial Receiver within & ousths of the nilavand date whent &
D Report kit aot been Rlnd

= e Py

|
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APPENDIX i 8§ A

PO TOAD STATSTICS THERR I N Y

Yewrdo 3] March RE3¥ 52X

New Companies Ka%
Incorporations EERT

- public 3 Tok 4

- private -RARR
Oversea companies regisiered REREALT

Genersl Regictration of Docuinents 2 DY BE

Charges registered SESAE
- pamibier g -n 8
- amountt serurgd ($m) ' - -REEREE (REXXH)
Documenty received L1 & ks
" Change of name applications EXLWONS
 Voluntary liquidation notioss ERARBRT
Search Facilities ERE %
Searches made ' =REx
Prosecution ha
Summonses issued REAR
Comiction rate nE
Styiking OFf Action ARTE
Attion commenced ZERGR
Companies soruck off . ENRR LT

94

1957

37,861
103,343

9,586
1143

1.325,906

173
%

5514
34749

-Appendix 7.
% Change
1/883%
1996 =
280 8.9
33290 733
383 123 .
28,938 309
73580 397
1291232 283
10,163 .71
1578 {12.2)
1,851,177 4.8
298 #.9)
93% 21
27308 304
2,795 ush




NUMBER OFf CHARGES RECISTERED

—==J % & g = 2

NUMBER OF COMPANIES INCORPORATED

ERRLANAN

B gen - g e T

MXBELHNME

NUMBER OF SEARCHES MADE
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