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(1)

Teras of Reference of the
Standing Committes on Company Law Reforn

{1] Tce advise the Financial Secretary on amendments to the
Companies Ordinance as and when experience shows them to be
necessary. '

{2) To report annually through the Secretary for Monetary
Affalirs to the Governor in Council on those amendments to
the Companies Ordinance that are under consideration from
time to time by the Standing Committee.

(3) Te advise the Financijal Secretary on amendments required to
the Securities oOrdinance and the Protection of Investors
ordinance with the objective of providing support to the

Securities and Futures Commission in its role of
administering those Ordinances. '

(i)

Membership of the Standing Committee
for 1995796 .
airman : The Hon Mr Justice Rogers
Members Jd T Allen
Richard E T Bennett
Christopher M de Boer
John R Breawer |
Dennis G D Cassidf
Marvin Cheung Kin-Tung, OBE, JP
CHOW Man Yiu, Paul
Henry FAN Hung-ling

Jason Felton

R EFREFREFTRE

David W Gairns, JF

Mr Robert G Kotewall, Q.C.
Mrs Angelina P L Lee, JP
Mr David Shaw

Mr Alan Smith, JP

Professor Edward L G Tyler
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Ex-officlo Members :

Mr 2 R Hearder, JFP
The Official Receiver

Mr Gordon Jones, JP
The Registrar of Companies

Mr David T R Carse, OBE, JP
Deputy Chief Executive (Banking)

Mrs Lessie Wei
Deputy Secretary for Financial Services

Mr Gerard McHMahon, JP
Securities & Futures
Comnisszion

In Attendance : My Ermanno Pascutto

Secretary : Mr ET 0'Connell

(iii)

Meetings held during 1995796

One Hundredth and Fifth Meeting - 18th March
One Hundredth and Sixth Meeting - 13th May

One Hundredth and Seventh Meeting - gth July

One Hundredth and Eighth Meeting - 30th September
cne Hundredth and Ninth Meeting - 13th November
Oon Hundredth and Tenth Meeting - 27th January



(iv)

Executive Summary of Recommendations/Remarks

Recommendations /Remarks

Chapter Subject Matter
1 Corporate Governance It was important to promote
corporate governance and business
ethics to attract overseas
ingtitutional investors to HEK.

2 Declarations of Solvency [ Amend Section 233  of  the
in a Member's Voluntary | Companies Ordinance +to allow for
‘Winding-up - Section 233 | the making of the declaration of
of the Companies Ordinance solvency outside +the meeting of

directors. -

3 Section 1684 of the | No changes to the current
Companies Ordinance - The | legislation. However, it was
Alternative Remedy to | agreed to refer the matter to Mr.
Winding-up Pagcutto for him to consider in

the context of the Overall
Review,

4 Powers of the court to Discussions deferred to await the
order a compulsory ocutcome gf a Court of Appeal
winding-up to be conducted | decision on the subject.
as a creditor's voluntary
winding-up : Sections 209%a
& 2098 of the Companies
Ordinance

5 Statutory Protection for | Discussions deferred to see if
Auditors the HKSA and the Administration

could reach agreement.
. B Statutory Declarations of [ No changes teo the present
Compliance with regard to legislation.
the reguirements for the
Incorporation of a Company
- Section 13(2) of the
Companies Ordinance
7 Corporate Communications Greater efforts to ke made, with
the advent of the central
clearing and settlement system
for the trading of shares on the
HKSE, to ensure that beneficial
owners of shares receive

corporate communications.




Recommendations/Remarks -

Chapter Sukrject Matter

B Applicatians Lo the Amand Section 126({2} of tﬁg
Financial Secretary to | Companies  Ordinance to allow
override the Statutory | directeors to explain why a
Accounts Disclosure | holding company and its
Requirements: Sections subsidiary company do not have
123(4); 126(3); 128(3); coinciding financial years
129(3); 12922}, and | instead «of having to apply to
Paragraphs 6{b), 13(2), the Financial Secretary for
18{4) & 27{i} of the Tenth relief. No changes to the other

L ,5chedule of the Companies sections.
Ordinance

9 Declaration of Interests by SCCLR agreed to adopht a '"ganeral
Members of Advisory Boards declaration of interests!
and Committees system.

10 Procedures for the Discussions deferred teo¢ enable
‘Replacement of Lost Share the HKSE and the Federation. of
Certificate ~ Section 71A | Share Registrars to  reach
of the Companies Ordinance agreement.

11 Definition of the " term { No changes to the legislation.
‘Place of Business? - It was agreed to refer the
Overseas Companies and | subject to Mr. Pascutto for
Section 141 of the | consideration within the context
Companies Ordinance af the Overall Review.

12 Resignation of the Auditor | Amend both sections =0 that
of a Company  Sections | firstly an auditor's resignation
140A(2) {a) and 140A(3){b) statement should be filed with
of the Companles Ordinance the Companies  Registry  and

secendly to model them more
closely on 1985 UKCA provisions.

13 Disqualification of Company | Various amendments +to the SFCO
Directors - Part IVA of the and the CO tto broaden the
Companies Ordinance and grounds for disgualification of
Amendments to the directors.

Securities £ Futures
Commission Ordinance to
Provide for Powers for
Disgqualification of
birectors
14 Transparency of  Advisory | Ko changes to the present statns

.Boards and Committees

of the SCCLR and its requirement
to report annually.




Chapter Sukrject Matter Recommendatlons/Remarks

15 De-Regulation of Company | De-regulate various statutory
Forms - The Five Statutory forms in the Companies Ordinance
Forms Contained in the so that future changes to their
2nd, 4th and 5th (Parts form and content ocan be
II, IIA & III) Schedules undertaken administratively.
to the Ordinance; the 48
Statutory Forms ir the
Companies {(Forms}

Regulations
16 A Guide for Directors of | Twe guidelines issued by the HKSE
- Listed Companies; and Institute of Directors tabled
Guldelines for Directors | for discussion and comment.
i9gs :

17 KPMG Corporate Fraud | Two Corporate Fraud Surveys for
Surveys for 1994 and 1995 1594 and 1995 tabled for

discussion and comment.

1a Authorised Representatives | ¥No change to the present
of Overseas Companies | legislation.

Section 333A of the
Companies Ordinance

19 Corporate Rescue and Consultative paper of the

Insolvent Trading Insolvency Law Reform
Sub—committee tabled for
discussion and comment.

20 The Companies Registry Cnmpaniés Registry Annual Report
Annual Report for 1994/95 tabled for digcussion.

21 The Officjal Receliver's | Official Receiver's Annual Report
Report for 1994/95 tabled for discussion.

22 The Auditors! Report - Discussions deferred to al}oﬁ
Sectien 141 of the | LegCo  Sub-Panel on  Financial
Companies Crdinance - Services ta consider in the

context of statutory immunity for
auditors.

23 Overall Review of the | Various papers and reports tabled

Companies Crdinance

for comment and discussiion.




1.1-

Chapter 1

Corporate Governance

:A ecorporate governance survey of Hong Kong, undertaken by

the international accounting firm of Price Waterlicuse, was
tabled for discussion at the 105th meeting of the Standing

Committee.
The principal findings of the survey concluded that :

- "the average number of full board meetings held in a
Year was 6.14 whilst more than half the companies
eycead the reguirements of the HKSE listing rules to

have at least +two non-executive directors as koard

members;

- cne in three companies had formal policies on

corporate governance and business ethics;
- eight in ten companies had no remuneration committee;

- almost half of the companies surveyed had policies

for disseminating infarmation to the market place;

- over 50% of the companies ensured that price

Sengitive information was released to the stock
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=}

exchange at the same time it was given elsewhere;

- relatively few of the companies had formal policies

for dealing with investors' complaints;

- almost half of the companies had an internal audit

department;

- one 1in three companies had no procedures manuals for

regulating their internal management; and

- almost three in four companies believed that there
was reoom for improvement in corporate governance and
business ethics. Mest, however, would not like to
see more legislation, preferring instead more
gself-regulation and a tightening of the existing

rules;

During the course of discussicns, members were very keen to
endorse the great importance of 'corporate governance' and
the promotion of a high standard of business ethics if the
Hong Kong stock market was to develop into one of the
leading markets in the world, The liquidity to achieve
this would only come from large overseas institutional
investors who themselves were bound by fiduciary duties and
obligations t¢ their investors as to how the funds under

their control were invested. I+ was highly probable

7



that they would not invest in companies which were not

properly governed.

Certain members were strongly of the view that many
:diremtnrs of 1listed companies simply did not understand or
appreciate their duties or résPansibilities. It was common
for such directors, who effectively owned their companles
through their respective sharsholdings, to believe that
their personal interests and those of the companies they
controlled  coincided. &s a cﬁnssquence the task of
educating them and their professional advisers as to what
their duties were was an jmportant and cﬁhtinuing
cbligation. The Hong Kong Stock Exchange was about to
introduce training courses for directors of PRC companies

listed on the stock exchange.

In conclusion, members agreed to Xkeep the issue upder
review. It was hoped that the Institute of Directors in
Hong Kong would assist in the education process by lssuing
its own code on directors' duties - otherwise the whole
question of the statutory codification of directors' duties
would need to bhe revisited. (N.B. The Institute of

Directors has sipoe issued its own set of wvoluntary

guidelines.}



Chapter 2

Declarations of Solvency in a
Member's Voluntary Winding-up -
Section 233 of the Companies Ordinance

Summary of Recommendations

At the 105th meeting of the Standing Committee, members
endorsed in principle the proposal of the Hong Kong
Instituté of Company Secretaries to amend Section 233 of
the Companies Ordinance to allow the directors of a cowmpany
to make +the statutory declaration of solvency cutside the

meeting of directors once the making of it has been

authorised by way of a board resolution.

Background

Under Section 228(1) of the Companies Ordinance, a company

may be wound—up voeluntarily in the following

circumstances :

(a} when the peried fixed py +the articles for the
duration of the company expires or when the company
resolves to he wound-up voluntarily feollowing on from

the happening of an event which determines its

existence, ocoours;
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{h} if the company resolves by special resolution to be

wvound-up veluntarily;

{c) ir the company resolves by special resolution,

because of its liahilities, that it is advisable to

wind-up; and

{a) if the directors (or in the case of a cofipany having

more than 2, the majority) make and deliver to the .
Registrar . 6f Companies a statutory declaration
pursuant to Section 228a(1). fThis section provides
for a special procedure .far the winding-up cof a

company which is unable to continue its business).

Under Section 230, the winding-up is deemed t¢ commence
when the resolution is passed and notice must be printed in
the Gazette within 14 days of the resclution. The special
resolution referred to in 'paragraph 2.2{b} supra must also.

be registered with the Registrar of Companies within 15

days.

When a member's wvoluntary winding-up 1is propesed, the
directors, at a meeting of the directors, are cbliged to
make a statutory declaratien stating that they have made
inguiry inte the affairs of the company and that they have
formed the opinion the company will be able to pay its
debts in full within a maximum of 12 months from the date

the resglution to wind-up was passed. Section 233(2)

10



states that the statutory declaration must be made within
the five weeks preceding the resolution, or on the day of
the resolution but before the resolution has been passed.
Thereafter the declaration of sclvency is delivered to the
*ﬁegistrar of Companies for registration. It must contain a
statement of the company's assets and liabilities as at the
latest practicable date before the making of <€he

daclaraticn.

In support of its propesal the Institute of Company

Secretaries had stated :

"The statutory declaration required of Section 233 in
advance of a member's voluntary winding-up is
required to be made at a meeting of the directors.
In practice, this declaration is sancticned by a
Board resolution and then made outside the meeting,
perhaps at a district office or otherwise in the
presence of an individual with capacity to administer
the declaration. We Dbelieve that the provision

should ke amended to reflect reality.®

After due c¢onsideration, it was agreed that the Institute
cf Company Secretaries, in conjunction with the Companies
Registry, would prepare a new prescribed form of statutory

declaration which would then be re-submitted to the

Standing Committee for its approval.

11
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Chapter 3
Section 168A of the Companies Ordinance -

The Alternative Rewmedy to Winding-up

ySummary of Recommendations .

3.1 At the 105th Meeting of the standing Committee, members

agreed that further discussion on the proposal of the Hong
Kong Bar Association ~ wiz that the alternative remedies to
winding-up available to shareholders of Hoﬁg Kong
incorporated companies under the provisicns of Section 168A
of the <Companies Ordinance should be extended to companies
incorporated outside Hong Kong - should be deferred to
enable Mr. Pascutto, who was undertaking the 'Opverall
Review'! of the Companies Ordinance, to consider the subject
in conjunction with those other provisions which governed
the position of overseas cbmpanies in Hong Kong. It was
thought desirable tco see if a hroad appreoach to the
regulation of the affairs of overseas companies could be
achieved, angd this should include the guestion of Sectian

1684.
Background

Section 1683 provides that any member of a company who

complains that the affairs of a company are being or have

been conduckted in a manner unfairly prejudicial to the

12
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interests of the #members generally or sﬁme part of the
members may make an application to the court by petition

for an order. The court on hearing the application may :

- make an order restraining the commission of any such

act or the continuance of such conduct;

- order that proceedings shall be brought in the name
of the company agalnst such person and on such terms

as the court may crder;

- appoint a receiver or manager of the whole or part of

the company's property;

- make such order as it thinks fit including the

purchase of certain members' shares by cther members;

A company is defined by Section 2 of the ordinance in the

following terms :

" Company means a company formed and registered under

this ordinance or an existing company."
By definition therefore, such a company cannot include an

overseas company for the purposes of proceedings under

Section 168A.

13



In support of its proposal the Bar Assoclation stated

* In the light of the substantial increase of companies
(listed and wunlisted) having offshore domiciles,
consideration should be given to whether, for the
protection of minority shareholders, Section 1684
should be extended to companies incﬁrpﬂrated outzide
Hong Kong. At present, shareholders o¢f such
companies <an only petition to wind-up the company on
the Jjust and equitable ground under Section 327(3){c)

of the ordinance.™

buring the course of deliberations it was pointed out that
whilst the Securities & PFutures Commission had certain
powers under Sections 37A and 292 of the Securities &
Futures <Commission Ordinance to take action on behalf of
aggrieved minorities of 1listed companies, irrespective of
where they were <domiciled, +this did not extend to
shareholders of private companies or to minorities of

listed companies where the SFC declined to act.

A further consideratjon was the importance of not extending
Hong Kong laws extra-territorially. Inder Private
International law, it was a cardinal principle that it was
for the law of the country of incorpeoration to regulate the
internal affairs of a company. Overseas companies with

genuine international Dbusiness connections e.g. Sony orf

14



IBM, as opposed to those just having most of their assets
in Hong Kﬂﬁg, could have serious reservations with regard
to the seeking of a secondary listing in Hong Kong if the
legislation were to be amended to afford their shareholders
"resident in Hong Kong the right to seek redress in the Hong

Kong courts.

Other members pointed out that it was illegical for the
Hong FKong coufts to have the power to wind up overseas or
unregistered companies on the Jjust and eguitable ground
pursuant o Section 177 of the Companies Ordinance but not

the jurisdiction to entertain a Section 168A& petition.

Aceording to an analysis of the numbers of overseas
companies registered under Part XI of the Companies
Ordinance as at 31 December 1954, there were in total 3,556
foreign companies registered in Hong Kong. A copy of that
analysis 1is at Appendix 1. It was clear that the wast
majority of such companies had the bulk of their assets and
central beoards of management cutside of Hong Keng and many
members were of the view that mnmanagement disputes and
shareholiders!' fights should be determined by their

respective countries of incorporation.

As against that, however, 1t was c¢lear that a large

proporticn of listed companies with overseas dJdomiciles

were, to all intents and purposes, Hong Kong companies with

15



the bulk of their assets and their central boards of

management located in Hong Kong. It was right that

' gshareholders of such companles should enjoy the same rights

as those of Hong Kong incorporated entitiés.

In conclusion, members agreed that the issue raised was of

sufficient importance for it toc be referred to Mr. Pascutto

"for him t& exanmine within 'thé"context of +the overall

review.

16
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{ ANALYSTS ACOCRDING TO COUNTRIES COF ORIGIN FOR COMPANIES
INCORPORATED QUTSIDE HONG KCMG WHICH HAVE ESTABLISHED .
A PLACE OF BOSINESS IN mmmm
MM_ ORDINANCE

Engista:ad New Registrations Ragistvations Register
as at from 1.1.1994 Closed 1.1.1994 as at
31.12.1993 to 31.12.1994 ko 321.12.1994.  31.12.1%

1
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Argentina
Aruba
Australia

(]
[
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s

Bahamas L
Bahrain - " ZYEINE .
Barbadoa . R 1
Belgium 17
Beliza 0
Bermuda 298
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Brunei . 3
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Canada .

Cayman Islands

Cook Islands

Cyprus

Denmark

Dubai, United Arab Fmirates.

Egypt

Finland

France 51

Federal Republic of Germany a1 -

Gibraltar . B

India ) 15

Indonesia ' _ 10

Iran - . 2

Iarael 1

Italy 22

Jamaice . 1

Japan 318

Liberia - 135

Liechtensatein

Luxembourg

Malaysia

Commorsalth of the
vNorthern Mariana Jelands

Mauritius

Maxica

Morocco

Maury

Nepal
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Registered Uew Registrations Registrations  Regiater

as at from 1.1.1954 Clomsed 1.1.1954 as at
31.12.1993 to 31.12.1994 to 31.12.1994 31.12.19
Metherlanda Antilles 6 0 0 6
Netherlands 41 . 3 3 Al
New Guinea 1 0 0O 1
New Zealand - a 5 -3 33
Notway . e e 10 1. 0 11
Pakistan = ot . 6 9 o o 6 .
Panama i PN iy REEEsyE T 33 s :
the Peoplets Itepd:lic uf Chi.na m - 44 - 210 -: L 53
Philippines - a5 . s (o 26
Portogal (Macau) : 1 2 0 13
Republic of Korea : ' 35 2 1 40
Republic of Ireland 4 5 0 -G
Republic of the Marshall Ialands 1 0 0 1
Republic of Vannato [ 5 2 9
(Eormerly MNew Bebrides)

Republic of Zambia 1 0 0 1
Ruaaia ' 2 (i} 0 2
Saudi Arabia 2 0 .0 -2
Singapore 148 14 6. - 156
Socialist Republic of Vietnam ¥ 1 c 1
South Africa 3 1 o 4
Spain 9 1 4] 10
Sri Lanka 1 G a 1
Sweden 5 G 1 15
Swikzerland 42 5 2 45
Taiwan 23 7 2 28
Tanzania 1 G Q 1
Thailand 17 0 1 16
Tucks & Caicos Islanis 3 1 Q 4
Union of Myanmar 3 0 0 3
United Kingdom . 373 as 25 a3
tUniced States of America 594 BS a5 747
Yenezuela 1 Q O 1
HWestern Samoa L 7 1 11
Total: 3544 573 151 3956
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Chapter 4

Powers of the court to order a compulsory
winding-up to be conducted as a
creditor's wvoluntary winding-up :
Sections 209A & 209B of the Companies Ordinance

Summary of Recommendations

At the 105th Meating of the Standing Committee members
agreed ®o defer further discussion and to await the outcome
of a Court of Appeal decision which was expected to have a

direct bearing on the matter in hand.
Background

The Hong Kong Bar Assocliation had proposed that the cross
reference in Section 209B of the Companies Ordinance (this
section aets out the consequences once ‘a conpulsory
winding-up has been converted into a creditor's voluntary
winding-up under Secition 209A) to Secticns 182, 183 and 186
should be deleted. Those latter sections only applied to
compulsory windings-up. In support of its proposal, the

Bar asscciation contended :

"The purpcse of a voluntary winding~-up, whether
members or creditors, is to divorce its control from

the court, including the right te bring proeceedings

19



against the company in liguidation. Thus it is
difficult to see any basis for the application of
Sections 182, 183 and 186 in the case af a voluntary
winding-up converted from a compulsory winding-up
when an ordinary member's or creditor's voluntary
winding-up is not governed by any of these
provisions. Moreover Section 182 dees not apply once
& company has been. ordered to be wound-up as all
directors beccome functus. No liguidator has ever
applied to the court for the disposal of an asset
under that provision as its powers and duties are
governed by the ordinance. 1In the circumsfances, it
iz all the more puzzling why Section 182 remains

applicable to a crediter's voluntary winding-up.®

Section 2092 was enacted in 1984. This empowered é court
to " convert a compulsory winding-up inte a creditor's
voluntary winding-up on the application of the liguidator.
Its genesis c¢an be found in the second report of the Hong
Kong Ccompanies Law Revision Committee in 1973 which adopted
the recommendation of the Cohen Committee set up by the
Department of Trade and Industry in the UK to consider
company Law Reform. However, 1t was never enacted in the

UK ner in any other comparabkle commen law system.

In 1990, section 2094 was amended anpd as a conéequence
Section 2098 was enacted, The reasons justifying the

changes wera :

20
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modes

21

the right to convert under the old provisions could
{and did} adversely affect the financing of the

Official Receiv&f's Office;

the discretion of the court when considering the
application =should also take into account questions
of fraud and misfeasance by former directors and not

just the wishes of creditors and contributories;

there were technical deficiencies in the legislation
which could cnly be cured by granting the court a
general power to give conseguential directions once a

conversion had been ordered;

¥ of the Companies Ordinance which deals with 2ll

of winding-up is divided into five parts :

Part I deals with preliminary matters such as the

modes of winding-up;

Part II regulates winding-up by the court and

includes Sections 182, 181, 186, 2094 and 209E;

Part IIa sets out the provisions for the winding-up

by the court by way of a regulating order;

Part TIIB provides for the winding-up of companies by

21
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way of summary procedure;

- FPart T11 determines how wvoluntary windings-up,

members and crediters, should be followed;
- Part IV was repealed in 1984;

- Part VvV setzs out fha provisions applicable to every
mode of winding-up and includes the proof and ranking .
of claims, set-off, preferential payments, fraudulent

preference etc.;

In addition, members' attention was alsc drawn to Section
255 of the Ordinance which empowered a ligquidator in a
creditor's wvoluntary winding-up to apply to court to have
questions determined or powers exercised. The court was
entitled to exercise any of the powers it has in relation

to compulsory winding-up when considering the application.

Members however believed +that it was best to awalt the
outcome of the Court of Appeal case - In re Consc (Far

East) Electronics Ltd. - before considering the matter

further.

22



23

Chapter 5

Statutory Protectjion for Auditors

Summary of Recommendations

‘At the 106th meeting of the Standing Committee, members

agreed, in light of the Hong Kong Society of Accountants'
(HESA) opposition to the proposal, to defer further
discussionse to enable the Financial Services Branch and the
HKSA to  llaise further to see if an agreement could be
reached as to whether auditors of listed companies should
be granted statutory immanity from civil actions when they

reported suspicions of fraud to the regulatory authorities.
Background

At the 96th meeting cf the Standing Committee, a proposal
to grant statutory immunity to auditors when they reported
fraud was tabled for dizcussion. The Standing Committee
supported +the proposals in principle but requestad that it

be consulted again when the draft kill was ready.

The woriginal prepesal was limited to the provision of
statuntory protection teo auditors of 1listed companies.
However, after due consideration by the Administration, it

was decided to expand the scope of proetecticon to cover

23
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auditors of unlisted companles. In addition, as more than
half of the 1listed companies on the HKSE were domiciled
coverseas, it was also decided to include auditors of such
companies whoe were appointed in Hong Kong. As regards

auditors of overseas companies who were appointed outside

. .of Hong ¥ong, the statutory protection could not be

extended to them. This was hecause they would be subject

to the law o0of the place they were appointed - Hong Kong

- could not extend its law extraterritorially.

During the course of daliberations, members were advised of

the very serious reservations of the HKSA with.regard to
the proposals. Certain members of the Standing Committee

shared those reservations. In short they were :

- the proposed criteria for reporting fraud, and other
misconduct were too broad and imprecise. As auditors
were not legal experts, it might be difficult for

them to fork a view as to what constituted fr&ud or

misconduct;

- there was a general over expectation of the frequency
of reportable offences and of the ability of an
auditor to recognise fraud frem an examination of

individual transactions;

- the proposals might destroy the client auditor
relatjonship. Caszes of actual fraud within companies

were very infrequent;
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In view of thils, and the ongoing discussions between the

Administration and the HKSA, meambers agreed to adjourn

discussions for the time being.
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Chapter &

Statutory Declarations of Compliance with regard to

the requirements for the Incorporation of a Compapy -
Section 18({2) of the Companies Ordinance

Susmary of Recommendatjons

At the 106th Meeting of the Standing Committee, neﬁhers
rejected a proposal by the Hong Kang Institute of Company
Secretaries that Section 18(2) of the Companies ﬂrdinance
be amended sc that only professicnal company secretaries,
solicitors or professional accountants could make the
statutory declaraticn of compliance with regard to the

formalities of incorporation.

Background

Under Section 183 of the Companies Ordinance, once a
certificate of incorporation is issued, it is conclusive

evidence that :

(2) all the requirements of the ordinance in respect of

registration have been compiled with; and

(b} the assoclation is a company authorised to be

registered and is duly registered.
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From the date of Iincorporation the subscribers +tg the
memorandum together with future members constitute a body
corporate with all the attendant rights, duties and

benefits conferred by cther sections of the ordinance.

In support of its proposal the‘HKICS had stated :

"Incorporation has been parﬁ of cummércial life since
the days of Endgland's Middle Ages and the relatively
simple demands of inﬁnrparatinn by way of
registration P .are aiready 150 years old.
However, the number of new incerporations has grown
exponentially in recent years and it is now falr to
say that Hong Kong incorporated company has achieved -
commodity — status - it is readily available in
relatively standard form and at a. relatively 1Dw.

price.

We are concerned, however, that despite the
opligations placed ori those who make statutory
declarations when delivering incorporation papers for
ragistration, the quality of what is drafted -
particularly in Articles of Asscciatlion — leaves much
to be desired. We are concerned to ensure that the
regulations which private individuals and their
professional advisers must administer provide clear

and unambiguous direction .....
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Very many Iincorporations are undertaken through the
offices of professionally qualified individuals such
as company Secretaries, lawyers and accountants. On
the other hand, there are many instances of printers
who  have extended their financial interest from
printing memoranda and Articles of Association to
incorporation. Their ahilitf to do this is found in
the wording of Section 18{2}) of the Companies
Ordinance which provides that fas an alternatjve to a
solicitor) a person nam;d as director or secretary
may make the required form of statutory declaration.
The reason for the statutery declaration is ..... to
remove from the Registrar of Companies a burden that
he would otherwise assume under Section 18(1).
Whilst the wording in Section 18(2) might in the days
of the joint stock company have been expected tc be
taken seriousliy by those named as the first directors
or secretary, the commodity mnature of today's
incorporation business has changed matters
considerably. Several Jjurisdictions where

incorporation has similarly become a commonplace

matter have already introduced this requirement .....
professional company Sacretaries, solicitors or
professicnal accountants  ,.... all of whom are

expaected by their relevant professicnal bodies to
have knowledge of HEK Company Law and who are trained

to understand the sericusness and expectations of a

statutory declaration.™

28



6.5

- x

29

During the course of discussjions, members peinted out that
the purpose of the statutory declaration was to assure the
Registrar of Companies that the inceorporation formalities
had beén complied with and that the incorporation was for a
lawful purpose. As this was a formality, they were of the
view that +the 1legislation should reeain unchanged. Other
members felt that as a matter of principle the law should
remain flexible enough to enable businessmen themselves, if
they 50 wished, to undertake the task rather than have to

consult with or use professjiconals,
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Chapter 7

Corporate Communications

Susmary of Recommendations

A+ the 1106th Meeting of the sStanding Committee, members
recommended that greater efforts should be made to ensure
that the peneficial owners of shares, whosz shares were
registered in the names of nominees because of the
introduction of the central clearing and settlement system
(CCASS), received corporate communications regarding the

affairs and activities of listed companies,.
Background

The Corporate Finance Association o©¢f Hong FKong had
requested the Standing Committee to review the way in which
corporate communications were distributed to shareholders
of 1listed companies. This concern had arisen because of

the introduction of CCaASS for publicly listed companies.
In support of its submission the CFA had stated :

"The  intreduction eof a central <clearing and
settlement system {CCASS} for publicly traded

securities has raised a number of concerns regarding

the transparency ~ of company ownership and the
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effectiveness of corporate communications. The CCASS
system operated on a nominee ownershlp basis, so that
the register of members of most listed companies now
shows a very significant percentage of shares as held

in the name of HESCC Nominee and other custodial

names.

So far as the BKSCC is concerned the shares are held
by its participants, who are limited to brokers and
custodians. This means that only the CCass
participants khow who the beneficial owners are. The
result is that share ownership is now multi-tiered
and corporate communications and distributions have
to be "cascaded" through the wvaricus tiers before

they reach the beneficial owners.

In practice this means that the register of members
iz fairly meaningless and that important documents
such as circulars to shareholders no longer reach the
beneficial owners. For example, only one copy of a
rights issue prospectus needs to be sent to the HKSCC
under the Companies Ordinance. Under the listing
rules of +the Stock Exchange a copy mast ke sent to
every broker, but the beneficial owner doass not
raeceive one. Instead he may receive a phone call or
fax from his broker asking for instructions. Many of
our members believe that this is not satisfactory and

the way in which ceorporate communications are

distributed should be reviewed."
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CCASS was set up in 1991 following one of the main

recommendations of the Securities Review Committee which

reported tc Govermnment in 1988,

During the course of discussions it was pointed out that

this was not a new problem brought on by the introducticn
of CCASS but had existed for some time before, as many
sharehclders coﬁmonly deposited their shares infn nominee
accounts maintained by banks, or broker firms. The setting
up of CCASS, however, had ensured that many meore investors,
because of its cperational efficiency and trading
convenience, were choosing not to take physical delivery of
their shares but instead keeping them with their brokers
who kept them registered with the céntral depository

maintained by the Hong Kong Securities Clearing Co. Ltd.

In view of this, however, members accepted the need to
imﬁrnve corporate communications between listed companies
and the beneficial ﬁwners of their shares. One suggestion
to improve the dissemination of information was to require
CCASS to draw up and send teo the registrars of listed
companies a list of beneficial owners. The companies could
then arrange for their documentaticn to be forwarded direct
thus bypassing the nominees. If on the other hand nominees
were required to pass on the information, this could lead
to a significant increase in cost which ultimately the

beneficial owners would most preobably bear. Members were
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also advised that the Hong Xong Stock Exchanga was
reviewing the position. It too was concerned to ensure
that corporate infnfmatinn was despatched to those entitled
to receive it and as a consequence was considering possible

changes to its own listing rules.
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Chapter 8

Applications to the Financial Secretary to
Override the Statutory Accounts Dhisclosure Requirements :
Sections 123{4); 126(3); 128(3); 129(3); 129A(2), and
Paragraphs 6(b), 13(2), 18(4) & 27(i) of the
Tenth Schedule of the Companies Ordinance

Summary ©of Recommendations

At the 108th meeting of the Standing Committee members
recommended that Section 126(2) of the Companies Ordinance
should be ampended so as to empower the directors of a
holding company, with regard to the nen-ceinciding of a
subsidiary's financial year with that of itﬁ holding
company, to provide an explanation in the group accounts as
o why a deviation was necessary without having to apply to
the Financial Secretary for ‘permission. With regard to
Sections 123(4), 126(3), 128(3), 129(3), 129A{2) of the
Companies Ordinance and paragraphs 6b, 13{(2), 18{4) and
27(2) of the Tenth Schedule to the Companies Ordinance
which mandated the disclosure of information in the
accounts unless exempted from doing so by the Financial
Secretary, it was agreed that further discussion should be
deferred wuntil such time as the consultative paper of the
Hong Kong Society of Accountants on the accounts disclosiure
requirements set out in the <Companies Ordinance was

available.
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Background

The Hong Xong Society of BAccountants had recommended
amendments to Sections 123{(4) and 126(3}) of the Companies
_.prdinance by deleting the reguirement for the directors of
companies to apply to the Financial Secretary for sanction
when they sought to override the stafutnry accounts
disclosure reguirements set out in the Tenth Schedule to

the Companies Ordinance,
In support of its proposal the HESA had stated :

"Sub-section {4} of section 123 dealing with
cnmpaﬁieé accounts, and sub-sectiaon {3) of
section 126 dealing with greoup accounts provide the
Financial Secretary with the power to override
statutory accounts disclosure requirements (contained
in the Tenth Schedule), subject to the power being
exercised in such a way as not to prejudice the

regquirement for the accounts tc show a true and fair

view.

We are not aware +that this power has ever been
exercised, and gquestion the necegsity and
appropriateness of putting this additional

responsikility on the Financial Secretary."
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5 further examination of the Jlegislation disclosed that
there were several other provisions which empowered the
Financial Secretary, upon application, to waive the

accounts disciosure reguirements if there were good reascn

for doing so. The genesis for these mandatory disclosure

requifements were to be found in a number of successive UK
Companies Acts. The underlying purpose was to ensure that
‘the published accounts and the annexed reports were much
more -informative than they had been pfaviausly regarding a
company's relationship with other companies in the same
group. During the course of discussions, members remarked
that it was impossible to anticipate all of the reasnns.
behind a company sSeeking an exemption from the disclosure
requirements. The Xey issue was whether it was right and
proper for the company itself to decide whether or not to
deviate from the disclosure requirements or whether it
should be with the consent of some efficial body, as was
the case now. Any step toc remove a substantive provision

for disclosure in the accounts was unwise and a retrograde

step.

However, it was accepted that with regard to Section 126(2)
different consideraticns applied. It was unnecessary for
directors to apply to the Financial Secretary for
permission to non-ceincide a subsidiary's accounts with
those of its holding company. It was sufficient for an

explanation to be given in the accounts.
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Chapter 9

Declaration of Interests by Members of

Advigory Boards and Committees

Summary of Recommendations

At the 106th meeting of the Standing Committee, members
endorsed the Administration's proposal that a ‘"general
declaration of interests system" should be formally adopted

by the Standing Committee.
Hackgfunnd

At & LegCo Panel discussion meeting on Constitutiocnal
Development held on 12 September 19%4, it was pointed out
that many me;hers of the boards and committees which
advised Government on various policy matters had privileged
informatien which c¢ould be used for personal benefit,
Government therefore had a duty to ensure that controls
were in place to prevent members from taking advantage of
their membership. The present wvoluntary reporting systems
in place for the declaration by members of their interests
should be made mandateory for all boards and committees so
as to sustain public confidence 1in the consultative
system, It was proposed therefore that a declaration of

interests system should he formally adopted by the Standing

Committee.

37



38

Broadly speaking, there were ¢two systems of voluntary
declaration of interests in place. The first, the two tier
system, was recommended for statutory authorities and
advisory committees with extensive Iinfluence aver policy

and financial matter. Under this system, the ¢hairman and

members of the board were required +t¢ register their

general  pecuniary and personal interests on first.
appointment and this would ke upﬁated when hecessary and
made .available for public Iinspection. The second, the
general declaration of interests, required the chalirman and
members to declare an interest as and when a matter was
raised for discussion which raised a potential for a

conflict of interest.
After a short discussion, members unanimously supported the

chairman's suggestion that  henceforward the general

declaration of interests system should be adopted.
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Chapter 10

Procedures for the Replacemeni of
Lost Share Certificate -
Section 71A of the Cowmpanies Ordinance

Sumsary of Recommendations

At the 110th meeting of the Standing Committee members
agreed to defer further discussion on the proposal of the
Hong Kong Institute of Company Secretaries to replace the
cumbersome procedures provided for by Section 71A with the
nuch simpler reguirement of a letter of indemnity. The
position was wunder review by both the Hong Kong Steck .
Exchange and the Federaticn of Share Registrars and it was
felt that bothz Dbodies should liaise further to try and
reach agreement on what changes should be brought about to

the current legislative requirements.
Background

The Hong Fong Institute of Company Secretafies had
proposed that Section 71A of the Companies Ordinance
should be aménded to allow for the use of letters of
indemnity in place of the current stringent legal regime.

In support of its propesal, the Institute had stated

"With the advent of central clearing, the procedure

contained in Secticn 7ia for replacement of lost
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share certificates in respect of listed companies is
rapidly becoming out of date. A number of listed
company secretarles have suggested that it would
cause the companies congerned no great problem to
substitute Section 71A arrangements with the rather
simpler reguirement for a letter of indemnity. We

accordingly recommend such a change.®

The provisions for ﬂealinﬁ with the replacement of lost
share certificates in listed caﬁpanies are set out in
Section 71A. Any perénn who is a registered holder of

shares or who claime to be entitled +to have his name
entered in the register of  members may, if his share
certificate is lost, apply %to the company for a new
certificate, The application must be accompanied by a

statutory declaration which should include the fellowing

details :

- when the original certificate was last in his

possession and how he stopped having possession;

- whether he executed any transfer in respect of that

share, in blank or otherwise;

- a statement that no person is entitled to have his

name entered in the register;
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- such other particulars as may be necessary to verify

the grounds on which the application is made;

310.4 If the company intends to issue a new certificate it must

publish a notice advertising its intention to do seo :

- if the shares are worth less than $20,000.00 and the
application is made by the holder or with his
consent, the notice must be published onee in an
English language newspaper and & Chinese language

newspaper and published in the Gazette;

- if the shares are worth more than $20,000.00 or the
application is made by a person other than the
registered owner without his consent, the notice must

be published in the Gazette once a month for three

months;

10.5 Publication of the notice will only ke valid if :

- the company has delivered a ceopy to the Unified

Exchange to be exhibkited there; and

- if the aﬁﬁlication is made other than by the
registered helder or without his consent the company
must have served notice on the registered holder by
registered post to his last address appearing in.-the

register and three months have expired since.
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An authorised officer of the Unified Exchange must certify
that the copy is being exhibited at a conspicucus place
set aside for such notices. The notice must ke exhibited
for one month in the case of a registered holder’'s

application where the wvalue of the shares is less than

$20,000.00, In every other case, it must be exhibited for

"three months.

During discussions, it emerged that there were alsc
problems with regard to the procedures for the replacement
of lost share certificates of overseas companies listed on
the HKSE. As they now accounted for more than 60% of all
listed companies it was impnrtant. toc achieve a uniform
salution, In view of this, it was agreed to defer further
debate to enable the Hong Kong Stock Exchange to continue
discussions with the Federation of Share Registrars on the
best way forward. Cnce agreement had been reached, a

further position paper would be tabled before the Standing

Committesa.
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Chapter 11

Definltion of the term "Place of Business' -

Overscas Companies and Section 341
of the Companies Ordinance

Sunmary of Recommendations

At the 107th meeting of the Standing Committee, members
agread to defer further debate and toc allow Mr. Ermanno
Pascutto in the context of the Overall Review of the
Companies Ordinance, to consider the definition of a
'Place of Business' in conjunction with his examination of
the status of overseas companies currently provided for in

the companies legislation.

Background

The Hong Kong Bar Asscciation had asked the Standing
Committee to consider the unsatisfactory definition of
'Place of business' set out in Section 341 of the

Companies Ordinance. This is defined as :

"Place of business includes a share transfer or share
registration cffice and any place used for the
manufacture or warehousing of any goods but does not
include a place not used by the company to transact

any business which creates legal obligations."
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Under Part XI of the Companies Ordinance, registration as
a foreign company is only required when such a company has
established a place of business in Hong Kong. Whether or
not such a company has established a place of business is

largely a guestion of fact. In the case of i

"Owners of a cargo 3lately laden on board the ship

emis v emis Transportation
364", the <Court of Appeal held that to prove the
existence of a place of business it was necessary to

consider three separate issues :-

- The acts relied upon to show that an agent is

carrying on business must have continued for a

lengthy period of time;

- The acts should have taken place at a fixed

place of business;

- The agent should be present in the form of a

person carrying on business;

If an overseas corporation contemplated leasing, equipping
and staffing office premises in Hong Kong it would be
establishing a place where business could be transacted.
The guestion arose as to whather such an office-in Hong

Kong would be used to transact business which ereated
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legal ebligations. Business could mean the ordinary
business of the company =sc that 1t -might not include
matters incidental +te¢ that business such as hiring starf
or renting office space etc. Many professional advisers

were of the view that the intention of the legislation was

" to permit, without reguiring registration, the existence

of representative offices not involved in the negotiation
or conclusjon of contracts with customers or clients.
However the point was arguable. The concept of business

was extremely wide. 'Certain UK cases such as Socuth TIndia

5 Corparation . W Pxport—-Import B a
1985 2211 ER 21% and the Oriel 1985 3311 ER tended to

support the view that a representative or liaison officer

could amount to the establishment of a ‘place of

businesg!.

During the course of discussions, members emphasised the

following points :

- although the definition of ‘'place of business’ was
unclear and unhelpful, a piecemesal approach to
amending the leqgislation was unsatisfactory. It was
necessary to undertake an overall review of the

vposition and status of foreign companies;

- the genesis of the term 'place of business! in the

companies legislation arose ocut of the need to have a
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place where legal process could be served;

- the <concept of 'place of business' was quite

different from the term carrying on business;

It was also pointed out that the subject had been reviewed

by the Standing Committee scme three years bhefore when it
was agreed that there was no sasy 1egislﬁtivé solution to
whﬁt was a complex and difficult issue. It was suggested,
and members accepted, that the matter should be examined
further in the context of the overall reaeview of the
Companies Ordinance and in particular the module dealing

with the ©position of overseas companies undertaking

business in Hong Kong.
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Chapter 12

Resignation of the Anditor of a Company
Sections 140A{2) {a) and 140A({3) (b)

of the Companies Ordinance

-MSHIIEIY of Recommendations

At the 107th meeting of the Standing Committee members
endorsed the proposal of Mr. Marvin K.T. Cheung to amend .
Sections 140A(2) (&) and 140A(3){b) of the Companies
Ordinance +to provide firstly that where the auditor of a
company has resigned, notice of the resignation should be
filed with the Reglstrar of Companies and secondly, that
the legislation should ke more closely modelled con similar

provisions contained in the 1985 UK Companies Act.

Background

Under Section 1404, an auditar'may resign at any time by
depositing notice in writing at the registered office of

o

the company. The notice must contain either

(2) a statement that there are no circumstances connected
with his resignation which he considers should be

brought to the notice of members or crediters of the

company; or
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(b) a statement of such circumstances.

Within 14 days, a public company must send a copy to the

Registrar and, where +the notice included a statement

‘setting out reasons for his registration, a copy to every

person entitled to receive a copy of the auditor's
report. Under Section 129G({1) of the Companies Drdinﬁnce,
a copy of the auditor's réport together with the balance

sheet, profit and loss account and director's repeort must -
be sent to every member of the company and every debenture
holder and all other perscns =o entitled. It was not
clear whether the phrase 'other pérsons so eﬁtitled‘ conld
include creditors. The present practice was to send those
papers only tco the members of the company t¢o whom the

auditor was reporting.

Section 1402 was broadly modelled on Sections 392, 392A
and 394 of the 1935 UK Companies Act. In support of the

proposal, the proponent Mr. Marvin K.T. Cheung opined :

"Section  140A(2)(a) of the Ordinance requires a
statement from the auditor for matters to be brought
to the attention of members or creditors. Under
Section 14CA(3){b), only those persons who have the
rights to receive annual accounts would have the
rights to receive the statement. Major creditors of

a company (e.q. banks and trade creditors} may not
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have the right to receive the auditor's statement
which provides vital information te them for
assessing their c¢redit risk  exposures. Such
deficiency in the current regime would undérmine the

protection of creditor's interests.™

12.5 The following passage from the third edition of Farrar's
Company Law cleariy explains the underlying policy for the

legislaticn :

naz  far as the removal, replacement or resignation of
auditors is concerned the legislative provisions
reflect a trend towards strengthening the position of
auditors vis-a-vie the management =so that the
auditers are in a better position to promote the.
accountability of management to the shareholders and
indirectly thereby to serve the public interest by
ensuring the efficient use of company's assets.
Although auditors may always be removed by ordinary
resclution, any resoluticn to remove or replace
auditors requires special notice. Furthermore
auditors who for any reason cease to hold coffice must
depasit with the company a statement setting out any
ralevant circumstances which they consider should be
brought to the attention of members or creditors, or,
if there are none the statement must say so. If the

starament does et out relevant circumstances the
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company must send a copy to everyone entitled to
receive the accounts. If auditors are being removeq
or replaced a general =mesting will necéssarily be
held but if auditors resign and state that there are
- relevant circumstances they may requisiticn a general
meeting. Prior to any such meeting the auditors may
require the company to c¢irculate a statement.
Auditors due to be replaced will have the right to
attend and speak at the meeting by virtue of still.
being auditors wuntil they are replaced. This right
is specifically extended +to auditers who have been
removerd, or who have resigned notwithstanding that

they are no longer in office.”

12.6 During the course of discussions the following points were

made :

- Whilst it would be @&ifficult to ascertain at any
mement in time whe exactly the creditors of a company
were, a simpler sclution would be to file the notice
of resignhation with the Regisérar of Companies. This
would  then be available as a public document

ayailable for inspection;

= There was insufficient 1'Public Interest' in the
reasons underlying the resignation to warrant the
gazetting or advertising of the notice of

resignation;
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Under the UK legislation, it was possible for a
company to apply to a court to prevent a mischievous
auditor from publicising his reasons for resignation
prior to publication. In Hong Kong, however, because
of the wording of fhe legislation there was some
doubt as to whether this could ke done which
accounted for the proposal +to bring the HK

legislation into kilter with the UK legislation;
It  was important for ereditors as well as

shareholders ta be made aware of the auditor's

reasons for resignation;
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Chapter 11

Disqualification of Company Directors -
Part IVA of the Companies Ordinance and
Amendments to the Securities & Futures Commission
Ordinance to Provide for Powers for

Disqualification of Directors

Summary of Recommendations

At the 110th mneeting of the Standing Committee membhers
supperted proposals to amend the Companies Ordinance and
the Securities & Futures Commission Ordinance with regard

te the disgualification of directors in the following

manner 3

The Companies Ordinance

{a} PFor the purposes of Part IVA which deais with the
disgualification of directors, to extend the
definition of the word 'company' to include an
overseas company but only if it was actually carrying
on business in Hong Kong. In addition, it was
proposed to amend the legislation to empower the
court, when it made a finding of misfeasance or cther
breach of fiduciary duty against a director, to

disqualify a director.
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(<)

(d}

(e}

33

sec s & Future ommigsion Ordinance Co

To amend Section 37A of the S5FCO by giving power to
the court to grant disqualification orders on the

ground that  a 'relevant officer!" had acted
dishungstly or had been in breach of his fiduciary

duty;

Such a disqualification order, if granted, should
prevent a person from partiaipating in any way in the

affairs of :
(i) any listed company;

{(iil) any subsidiary or associate company of such a

listed company; and

(iii) any other company which may be specified in the

order.

The  Securities & Futures Commissicn should be
empowered to petition for such an order after

consultation with the Financial Secretary.

The petition c¢ould be against any person who is or
had been, at the relevant time, a director,

secretary, manager or other officer of a listed
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company {whether or not at the time it was listed).

() The person may be prohibited for such period as is
set. oyt in the order from acting as a director etc.
of a listed company or be in any way concerned with
the management of a listed company. This order would
extend to associate and suhéidiary companies as well

as any other company set out in the order.

Background

Part IVA of the Companies ordinance which was enacﬁsd in
1994 effected wide ranging changes +to the grounds upon
which unfit directors and others could be disgualified.
However, it was ©brought to the attention of the
authorities that the word ‘company' which is defined in
the ordinance a= being formed and registered in Heng Kong
@¢id not inciude overseas companies. Although Sectiocn 168D
of the ordinance prohibited a disqualified person from
being a director or taking part in the management of a
company it would not prevent the disgualified person from
keing a director of a foreign company carrying on business
in Hong Kong. It was therefore proposed and this was
endorsed by members +that an amendment should be effected
to extend the term ‘'company' +to averseas companies
carrying on business in Hong Kong to prevent disqualified

persons from being directors of such companies.
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With regard to the amendments to the SFCO it was pointed

cut by Mr. Justice Rogers in Re: Chesterfield Limited, MP
No., 3504 of 1994 that the wording of Section 37A did not

epmpower the court to hand down disqualification orders

against delinquent directors and officers of a company.

In view of the very serious allegations of misfeasance
which were eventually proved to the satisfaction of the
court it seemed somewhat inconsistent that the court was
empowered to restrain directors from managing or being
involved in the affairs of a company but not to disqualify

them. 'The proposed amendments would address this.

If the SFC2 was to be amended to empower the court to
disqualify unfit directors etc., where they have been
guilty of conducting the affairs of a company in a manner
unfairly prejudicial to its members or a part thereof,
then it also seemed logical to amend the Companies
Ordinance in a similar manner sc that the two ordinances
were in kilter in this regard. It was important to note
that the remit of rthe SFC was 1limited +to listed
companies. Other regulatory authorities, such as the
Official Receiver's office, should be given similar powers
when dealing with e.g. insolvent private companies and
this accounted for the need to change the <Companies

Ordinance along similar lines.
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Chaptar 14

Transparency of iﬂvisnry Boards and Committees

Summary of Recommendations

At the 1:07th meeting of the Standing Committee members
recommended that a brief QUNmary of  the main
rebﬂmmendatiunﬁ arising from thelr delikerations at each
meeting should be released shortly thereafter, Neither .
the meetings themselves nor the ﬁinutes ﬂf.meetings should

be open to the Public or bhe made available for Public

scrutiny.

Background

A LegCo Panel on Home Affairs had reguested that all
advisory boards and committees set up by Government should
opaerate with a higher degree of copenness and transparency
than they had hitherte. Specifically, the Panel had

recommended to Government that :

fa) advisory bodies should hold their meetings in public
(reasons should be given for any committees which had

decided not to do s¢); and

{b) the agenda and minutes of meetings of advisory

comgittee should be made available to members of the

Public. 58
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During the course of discussions members stressed the

following points :

- the annual report of the Standing Committee was

distributed to LegCo, ExCo, newspapers and the

various business, professional and commercial bodies

which the SCCLR normally consults;

- if the meetings were to be opened up, a much larger

room and simultaneous translation Ffacilities would

have to be provided;

- ocpening up the minutes and the meetings would in all
probability inhibit full and proper debate as members

would be individually quoted;

- the recommendaticns of the SCCLR, if they were to be
legislatively enacted, were fully aired in ExCc and

LegCo beforehand;

- the BSCCLR was analogous to a fthink tank'® and like
other 'think tanks' set up by Government should not

therefore be open to Public Inspecticon in the manner

suggested;

Certain members accepted that the trend was clearly

towards having greater <transparency in the workings of

o7



Government comrmittees, But the majority of members
believed that the present regime should remain undisturbed

for the reasons set out in paragraph 14.3 above.
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Chapter 15

be-Regulation of Company Forms -
The Five Statutory Forms Contained in the
2nd, 4th and Sth (Parts II, ITA & IIXI} Schedules
to the Ordinance; the 48 Statutory Forms in the

Companies {(Forms) Regulations

Summary of Recommendations

At the 107th meeting of the Standing Committee, members
endorsed the proposal of the Registrar of Companies that
the statutory forms contained in the Second, Fourth and
Fifth (Parts II, IIA & III}! Schedules to the Companies
Ordinance and the 48 statutory forms set out in the_
Companies (Forms) Regulations be de-regulated and that the
Registrar of Companies be empowered, within certain broad
parameters laid down in the relevant sections of the
Companies Ordinance, to determine the content and format
of those forms. Details of the statutory forms contained
in the Second, Fourth and Fifth Schedules and the 4B
statutory forms set out in the Companies (Forms)
Regulations are set out in Appendices 1 and 2 herein

respectively.
Background

For some time, the Registrar of Companies had been
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considering the desirability of de-regulating most of the
statutory forms provided for in  the companies

legislation. Much of the corpcrate data filed with the

Companies Registry had to be filed on the statutory forms

prescribed in either the Second, Fourth and Fifth

Schedules or the Companies (Forms) Regulations. By virtue
of Sections 359A and 360(3) (a) of the Companies Ordinance
the Governor-in-Cocuncil may amend the Companies (Forms)
Regulations and those forms set cut in Parts XX, IIA and -
ITT of the Fifth Schedule. The forms in Second and Fourth
Schedules can only be amended by the Legislative Council.
aAny amgndments, therefore, to those forms could take up a

considerable amount of time and tie up resources.

In addition the Companies Registry was of the view that
there was a pressing need to completely revise ali of
those forms tc make them more ‘'user friendly' and
'computer compatible'. The current forms were designed a
long time agec in an era when the number of registered
companies and the consequential data received by the
Companies Registry was a fraction of current levels. The
complexity and length of some of those forms was a
disincentive for small companies, in particular, to comply

with the provisions of the ordinance.

Whilst it would be possible to revise the forms by using

the existing legislative procedures, the resource
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implications whenever amendments were required would be
formidable. A Dbetter approach would be to de-regulate

them now and to deal with future amendments on an

adninistrative basis.

During discussioné it was pointed out that the SFC had

undertaken a similar exercise when it waﬁ first.
established, The forms in wuse at the SFC had been
approved by a specially appointed board. In addition, -
members were advised that the form in use with regard to
the disclosure by a company of the purchase of its own
shares could be changed administratively by the Companies
Registry. The Commissioner for Rating & Valuation was
also empowered under Section 54.Df the Rating Ordinance to

specify the form and content of certain forms.

Members agreed that, provided any proposed changes to the

forms were circulated to the business, professional and

commercial community beforehand for their conasideration,

the proposals should ke supported,.
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Description

2nd Schedule - Form of Statement in lieu of
prospectus to be delivered to Registrar by a
private company on becoming a public company
and reports ta be set out therein.

4th 8Schedule - Form of statement in lieu of
prospectus to be delivered to Registrar by a
company which does not lssue a prospectus or
which does not go te allotment on a
prospectus issued, and reports to be set out

therein.

Part II Fifth Schedule - Annual return of a
company having a share capital and not being
a private company.

Part IIA Fifth Schedule - Annual return <f a
private company having a share capital.

Part III Fifth Schedule - Annual return of a
company not having a share capital
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3

Chapter 16
A Guide for Directors of Listed Companies;

Gonidelines for Directors 1355

At the 109th meeting of +the Standing Committee two

recently issued ‘'Guides for Directors' were tabled for

discussion.

A Guide Ffor Directors of Lisfed Companies

This was published in July 19%5 by the Hong Kong Stock |
Exchange : "L tc provide a brief and practical
introductien for directors concerning their

responsibilities under the rules governing the listing of
Qecurities +«+++ the Listing Agreement entered into by all
listed companies with the exchange and the declaration and

undertaking with regard to directers."

The general objective underlying the publication was to
provide executive and non-executive directors alike with

general and specific guidelines as to their duties under

the listing rules.

Curing discussions, members were advised that by the end
of the year all listed companies would be expected to
state in +their annual reports if they had complied with

the code of best practice details of which were set out in
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16.5

both the publication and the 1listing rules. The Stock
Exchange had alsc been holding workshop seminars which
more than 300 directors from listed companies had

attended, The objective was to conduct similar seminars

- every three months, Where good corperate governance was

concerned, it was insufficient for directors to be
appraised of their duties under the Companies Ordinance -
they also had to understand their abliaations under both

the listing rules and the commoen law. ' J
’

Members were generally . enthusiastic about  the
publication, It was difficult for busy directors to keep
abreast of the amendments which had been effected to the
listing rules over the past several years. This decument
went sSome copnsiderable way to address this in an easily
understood and digestible fashion which perhaps the two

volumes of the listing rules themselves did not easily

lend themselves to.
Guidelines for BRirectors 1995

The Hong Kong Institute of Directors was responsihle for
the publication of this document. As stated in the

preface

*In compiling these guldelines +the Institute of
Directors has had three distinct groups of readers in

mind :-
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{i) Newly appointed directors, for whom it is hoped
that the work will provide a reasonably brief

cgutline of their new duties;

(iiy All those currently heolding the office of
director who are uncertain about the breadth
and scope of their responsibilities and feel

that they need a general refresher;

{iil) a11 practising directors who need a brief
initial guide +to possible courses of action in

a new situation.®

It was modelled on "Guidelines for Directors" published by
the UK Institute of Directors, and it was an effort to
summarise the law regarding the statutory, fiduciary and
common law dutiss directors are subject to. Running to 91
clasely typed pages and 347 paragraphs it could not be
accused of Dbrevity. In fact the contrast hefween this
publication and that issued by the Stock Exchange could
not have been greater. Many members opined that this was
its weakness - it was over long, complex and it attempted
to address far too many issues instead of concentrating on
the more important points. As a consequence members did
not believe it would get its message across to the very

people who most needed it - directors of the smaller scale

of commercial enterprise.
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Chapter 17

KPMG Corporate Fraud Surveys for 1994 and 1995

At the 108th meeting of the Standing Committea, the

results of Corporate Fraud Surveys undertaken by KPMG Peat

Marwick in 1994 and 1995 were tabled for discussion and

comment.
The highlights of the 1995 survey were :

- 77% of the respondents considered fraud to be a

serious problem for business;

- there was growing pessimism about the future with the
impending change of sovareigﬁty, ecohomRic pressures
and weakening social valnes being given as the

reasons;

- there was a slight drop in the numbers of respendents

experiencing fraud in the last 12 months;

- more +than a third of respondents had experienced

losses of HES1 million or more;

- the most common  types of fraud reported were

purchases fraud;
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- internal <contrels were critical to a company's

strateqy for fighting fraud;

- internal contrels were credited as being the means of

detection in more than half of cases;

- investigation and dismissal of the perpetrators were

the most frequent response to fraud;

- as to fraud prevention, corporate codes of conduct

have been implemented by 69% of respondents;

- 12% or so of respondents had been the victims of

fraud during the previous 12 months;

During discussions memkers opined that it was ﬁgcessary
for companies to be constantly wvigilant to reduce the
occurrence of fraund. Many of the frauds perpetrated had
little to do with the computer systems in place. Rather,
"Purchases Fraud" which formed the single largest category
of reported fraud was wusually effected without the
necessity of tampering with the computer systems. Members

agread to keep the issue under reaview.
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Chapter 18

Authorised Representatives of Overseas Companles
Section 333A of the Companies Ordinance

" ‘Summary of Recommendations

At the 1o08th HEeting. of the Standing Committee members
propesed that there eghould be nho change to the existing
legislative requirements Iviz that an overseas company -
should c¢ontinue to retain for a three year period after
the cessation of business the name and address of a perscn
residept in Hong Kong who was authorised to accept service

of process and notices on its behalf.

Background

Under Section 333(1) of the Companies Ordinance a firm of
accountants or sclicitors .can be appointed as the
authorised representative of an overseas c¢ompany, {in
addition te¢ natural persons) to accept the service of
process and also the service of any notices on its
behalf. Under Section 2333A&(1), an gverseas compahy is
obliged to keep registered, for a three Yyear period
following cessation of business, the name and address of a
person resident in Hong Keng who is authorised to accept

the service of proceedings and notices on its behalf.
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The Hong Keong Society of Accountants (HKSA}, in its
submission on amendments to the Companies Ordinance, had
recommended that the time requirement set out in Section

333A should ke reduced. In support of its propoesal the

" 'HKSA had stated :

18.4

"Section 333A requires an overseas company to retain
an autharised representative for three years after
heing de-registered. If such a company is no longer -
deing business Jn Hong Kong, it will cbviously not
have a representative in Hong Kong to authorise. It
can of course pay somebody else to perform this
function if it so chooses. However, three years
would appear to be an unnecassarily long period over
which such a nominee representative is reguired to bhe
maintained. We suggest that the SCCLR should

consider having the period reduced."

puring the course of deliberaticons members thought that
the current time reguirement should remain unchanged for

the following reasons :

- the three year time peried was reasonable and
necessary dgiven that any problems arising after an
overseas company had ceased business could take that

length of time to surface;

70



71

the issue had been very carefully conéidered by the
Company Law Ravision Committee in 1973 before its
recommendations ﬁere made and that committee thought
that the three year pericd for the retenticn Df.an

authorised representative was appropriate;

the . Companies. Registry had never received any
compldints_ that the present mandatory period was
hurdensope or unduly nnéraus and in all the -

circumgtances the system was working well.
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Chapter 19

Corporate Rescue and Insolvent Trading

at the 10%th meeting of the Standing Committee a

" ‘consultation paper on, Corporate Rescue and Insolvent

19.2

Trading, prepared by the Law Reform Commission of Hong
Fong, was tabled for discussion. A summafy of the main
recommendations is set out at Appendix 1. The

consultation paper itself runs to some 140 pages.
Some of the key recommendations of the paper were !

- once a company had been placed into 'provisional °
supervision' by its board of directors following
financial difficulties, there would be a 30 day

moratorium against legal proceedings;

- an independent persﬁn such as an accountant or a
solicitor would be charged with the responsibility of
preparing a financial assessment of the company's

prospects for its creditors;

- the proposal was aimed at a 'typical’ medium size
company and the underlying ohjective was to rebuild
the company's financial position within a reasonable

time and at reasonable cost;
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- notice of preovisiconal supervision would be given to
the secured creditors who then had three working days

to decide if they wished to exercise their rights

under the security;

- to persuads directors’ to . place a company in
provisional supervision wheh it fell into financial
difficulties, it was necessary to introduce a new

civil offence titled : Insoclvent Trading;

- if the directors allowed a company to continue
trading whilst insolvent, a liquidator, in the event
of it being wound up, could seek damages against the

responsible  persons for the civil coffence of

Insolvent Trading;

During the Ccourse of discussions, certain members
expressed CONCern that the proposals faor !Corporate
Rascue' did not provide for disgruntled minor crediters te
enable +them to apply to the courts to seek relief from a
scheme for corporate rescue which may have been forced
through by the larger creditors. Under the present
legislative regime, {Secticon 166 aof the Companies
Crdinance which dealt with arrangaements and
reconstructions), notwithstanding that a proposal for a
scheme of arrangement had been carried by the redquired

two-thirds majority, a disgruntled shareholder or creditor
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could still seek relief from the courts., Sinilar

provigions should be incaorporated inte the corporate

rescue proposals.

In response, it was pointed out that the Insolvency

Sub-committee had very carefully considered the question
of vnting. The only 'let cut' for a creditor was to apply
te court to be exempted.frum the schéna on the qruuhds of
hardship. The typical rescue scheme usually involved two
or more banks and it was frequently the case that small
creditors stymied or indefinitely delayed the scheme to
ohtain better terms for themselves, which could and often
did, Jjeopardise any attempt at a corporate rescue. It was °
against this background that the recommendations had been

made.
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7 5 Appendix 1

THE LAW REFORM COMMISSION'S
SUB-COMMITTEE ON INSOLVENCY

SUMMARY

CONSULTATION PAPER ON

CORPORATE RESCUE AND INSOLVENT TRADING

. :l‘_i
g

ekl

A. Corporate Rescue

1 The[awRefnmCmmmmsmb-mmmumlvmcyhas:dumﬁedthemed'

for a corporatevescue procedure in Hong Kong.

2. ﬂaepmcedme,tubekmwnas"pmmmmlmpaviﬁun would facilitate a company
mwmhngmdammmngum“mthmmthﬂwmldaﬂcwammpmytamm
in business rather than go into liquidation.

3. At present, the only stahitory provision that can assist companies in a workout is
section 166 of the Companies Ordinance, which is generally recognised as being inadequate for
the purpose. The other vehicle for restructuring, receivership, would continue to operate
nutsadeufpruwsmnalmpcrwmnhnmnpmcmmmdbyammpanysmredcradnors,
not by the comnpany itself

4, Several other jurisdictions have well established corporate rescue procedures including
() the United Kingdom with two types of procedure. Voluntary Arrangement and
Administration under the Insolvency Act 1986, (ii) a new provision for voluntary arrangements
under the Australian Corporation Law 1992, and (i) the Chapter 11 procedure in the United
States of America,

5. Provisional supervision would facilitate a company in reaching 2 voluntary arrangement
with its creditors, The aim is to put in place a procedure that is flexible, quick and as cheap as
possible 10 operate.  This would be achieved by the imposition of 2 moratorium (or stay) on
procsedings against a cornpany during provisional supervision, combined with a tight time
frame within which the person who would co-ordinate the procedure. ‘the pmwsmna]

supervisor, would have to operate.
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6 There are also proposals for the introduction of a provision that would make directors

and cerain senior managers lisble to pay compensation for debts of a company incurred -

through insolvent trading.

7 This surmary makes a brief staternent of the main proposals and does not address
many of the technical points and procedures. For a mare comprehensive understanding of the
proposals, please refer to the Consultation Paper, which includes a model Bill. -

Applies io

8 Provisional supervision would apply to all companies registered under Part I of the
Comparnies Ordinance, that is, most companies, and 10 companies registered under Part X1
that is oversea companies. The procedure would not apply to industries which are already
regulated by starute, such as banking, insurance, and securities and futures, though the relevant

m[ﬂor}rmmﬂmmveﬂmm nfapp!}'mgthcprﬂcadure ﬂiraughﬂurm

legislation

FPurposes

9. No restriction is placed on what may be achieved through a vohmtary arrangement. A

company could, for example, seek an extension of time to pay its debts, make 2 composition in .
satisfaction of its debts or vary the rating for repayment of its debts. A company could also

seek a vohmntary arrangement whether it was solvent or insolvent.’

Initicted by

10.  The procedure should be initiated by the company through the board of directors as
they would be best piaced to know the financial and trading positon of a company. Creditors
would not generally be able to initiate though a recerver appointed by a secured creditor would
have the option of consenting to the procedure being used if the directors make representations
to a recetver for it to be used The same situation would apply once a fiquidator had been

appointed.*

11, The preparation of the proposal and control of the business of a company during the
stay would rest with an mdependent professional, to be known as the provisional superviser,
The role of the provisional supervisor would be such that it could only be cammied out by an
experienced professional such as 2 solicitor or accountant expmencad i company
reorgamisation and insolvency matters.”

Ch.aptr:r!‘} .
* Paragraphs 2.3 10 2. 14, '
* Paragraphs 3.1 1w 3.9.

* Paragraphs 4.1 to 4. 10.
'Paragraphs 710 76




12.  The provisiona) superisor would have to be, and be seen as being, completely
independent. To this end it is proposed that the provisional supervisor could not be removed.
by any of the parties. There would be a safeguard in that the provisional supervisor would
have tc apply to the coun for extensions to the stay or make regular reports 1o the court during
a long extension of the stay. I the court decided that the provisional supervisor was not acting
with due diligence in his functions the court could refuse to grant further extensions to the

stay.*

13. It is proposed that the provisional supervisor would control the business of the
company. The provisional supervisor would also have extensive powers to facilitate his
runnmqnf'memmpan},smhastu execute documents in the name of the company and 10
borrow money.” This would serve to give creditors confidence that the assets of the company
were not being dispersed by directors hiding behind the stay provided by provisional .
supesvision or that poor managernent was geiting a business into even greater trouble. gﬁ?f“j.:-

14. Thﬂ'ewmﬂdbead\mnmgsmrﬂmmgcapable,hunestdmmandnmmgﬁmﬁ .
Consequently, ﬂwpmvlmrn!supu-murumldhamadmemnmrmeandappmn‘-
directors and to delegate powers back to existing management."

15.  As theprovisional supervisor would be operating within severe time constraints, and as

he would need io ascertain the state of a company's affairs within a short time, it is proposed .
that directors, employees and forrner employees, any other refevant person should be obliged

tum&mmm&mﬂwmﬂmm@mﬂndammﬁﬁmﬁ

the comnpany, the costs of which would be paid out of company assets.”

16.  The provisional supervisor would be under a duty to do all things necessary to protect

the assets of a company for the benefit of creditors. This woukd be subject to an overriding
duty 1o supervise the affairs of the company and to camry out his fiinctions. The provisional
supervisor would be able to go to the court for directions on amy maiter. '

17.  The provisional supervisor would not be Babie for any debts of a company incurred
before his appointment. The provisional supervisor would not be obliged to adopt any contract
a company had entered into before his appointment and no contract could be terminated by
" reason only that a company had gone into provisional supervision. The provisional supervisor
could. however, be personally Lable on any contract entered inio in performance of his
functions but he would be antitled to an indemuity out of the assets of a company. "

® Chapter 11.t10 115,

" Pamagraph 8.15. )
! Paragraphs 8.2 1o 3.24.

* Chapter 9.

* Chapeer 10,1 and 10.2.

* Chapter 10.1 10 10.9.
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18. A provisional supervisor's remuneration would be agreed, in 50 far as possibie. before
appointment and the terms would be made known to interested parties.

Secured crediiors

19.  Itis proposed that major secured creditors with a floating charge over the whole or
substantiaily the whole of a company’s assets should have the right to elect whether o
participate in the provisional supervision. ‘To simply impose provisional supervision on major
secured creditors, usually banks, would ignore the fact thar their co-operation would be
required if' a rescue package was to be put together and that they would probably be the
‘supplier of additional lending. To suspend the rights of major secured lenders while
provistonal supervision was in place would interfere with the rights of secured lenders 1o
appoint receivers. This is one of the primary tools of commerce and provisional supervision

takes account of this, N
: S

The moraiorium for stay of proceedings) : : ' o

20,  Perhaps the single most important feature of the procedire would be the imposition of - -~
a stay of proceedings against the company by the court once a company went into provisional -
supervision. A stay would be necessary to prevent individual creditors from exercising their
normal right to take proceedings and to preserve the assets of the company while a proposal

was prepared for consideration by creditors.

21.  Court involvement would be necessary but an effort has been made o keep it to 2
minimum to save on the expense of court appearances. The court could impose a stay for up
to 6 months after which, if no agreement on a2 voluntary arrangement had been reached by
creditors it would be a matter for them whether to continue with a self imposed stay or for the

company to be wound up.

22.  An’imitial stay of 30 days would be imposed by the court, after which the provisiond]
superviser could apply for an extension or extensions for a further 5 months if he considered
that he could complete a proposal within the time of any extension. ™

Super priority borrowing

23, s recognised that any company which is in financial difficulties, and which seeks a
rescue package, will probably need additional funding to see it through any reorganisation.
The problem is that a company is cnly likely to be able to raise capital if the lender is given
security. or pricrity, ahead of exsting debts. It is proposed that a company in provisional
supervision would be able to raise capital by giving the lender what is known as a “super

'3 Chapter 10,10,
T Chapaer 13,
' Chaptar 5.
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priority” over mmng debts. It is ahn proposed that super priority lending should only come
from a company's existing lenders "

Procedhire

2. Apy proposal for a volumtary arrangement would be put to a meeting of creditors. For
any resoiution to pass, there would have to be a2 majority in number and in excess of two thirds
on vaiue of creditors voting on the resohstion.  This would have the effect of protecting the
interests of smaller, unsecqured cyeditors as they would usually form the majority in cexvber, and
the large secured creditors as they could be expected 1o hold the greater value of debt.™

25 Ifa meeting of creditors resolved not to accepe a proposad voluntary arrangemest put

forward by a provisional supervisor, the meeting could be adjourned for modifications to the
proposal to be made, or it could be resalved that prwmmmlmpﬂvmﬂn shouid betﬂ'mmawd '

and the company wound up. . :. %ﬁ

\|I

26,  If however, thenmgmhddatnrmrﬂmmdnfﬁmomhsmprdmdfiﬁrh
supervision, creditors might also resolve to extend the stay but, in this situation, the extension
would not be court supenvised.!”

27. Ifcwdiwrsrcsalvedtuao&ptmemmofapmpomﬂvolmﬂwmm
provisional supervision would end and the company would go into supervision while the terms
of a voluntary arrangement were implemented.

Voluntary arrangement wnder supervision

28, Under a voluntary arrangement, no creditor bound by the voluntary arrangement could
take action agamst a company that would act to the detriment of the other parties to the

arrangement.

29, The terms of the vohmtary amangement would be camied out by a supervisor, who
would probably be the original provisional supervisor. The supervisor would have regard to
the interests of all parties to the voluntary arrangement, inchiding the creditors, the company
and the shareholders of the company. It would be possible to vary the volumtary arrangernent,
by appication to the court, should the need arise, ** _

E. Insclvent trading

The main features

* Chapeer 12,

** Paragraphs 16.29 10 [6.35.
' Chapiers 14 o 16,

T Chapter 17,1,

19



80

30, Inscivent trading would impase a civil Bability for insobvent trading on (i) directors and
(i) serdor managemens of a company which act in the place of or on behalf of the directors or
who take decisions which directors might normally be expected to take, collectively to be
known as “responsible persons”. Responsible persons would become subject to Lability for
insolvent trading once a company traded while insclvent or if the company continued to trade
when there was no reasonable prospect of preventing the company becoming insolvent.

3i.  Two presumptions relating to insolvent trading would be introduced: (i) a presumpiion
of continuing insobvency, and (ii) a presumption of insolvent trading Whu'e proper accounis
andrecurdsnt‘ammpcanyhavenmbemkept

32, Responsible persons could employ defences to show that they were not trading while
insolvent of that every step had been taken to prevent insolvent trading.

33. The purposé of the provision would be to encourage responsible persons to fuce the %

fact that 3 company was slipping into insolvency at an early date and cause them to address the * 74+
situation rather than to trade on regardless of the consequences _

34 The power to make an application in respect of msolvent trading should vest m the
liquidator only. A measured approach ts required and the decision whether to make an
applicaton should be made on the basis of the chances of recovering compensation from
responsible persons for the benefit of the company and not for revenge. :

Directors and senior management should be liable as responsible persons
{£) Directors

35,  Abread approach to as to who should be considered to be a director has been taken as
mwmnmprevmd&a:mmﬂmsewhoadascﬁraaorgmmngﬁabﬂnymmed&mx
that they were not actually appointed as directors,

36, hmhunmdulgdmﬂdapp]ymﬂ]dlrmﬁwﬂwﬂwyarewhd]yappomed
directors, exscitive or pon-executive directors, pominee companies appomnted as directors,
persans who hold themselves out to be directors though they have not been vahdly appeinted,
and shadow directors

37. We anticipate some directors, whether because of their particular expertise or for other
_ veasons, will anticipate insolvent trading before the rest of the board  Such directors would
face a dilenina as to what to do and showld be encouraged to stay on the board rather than

resigm,

38 Liability for insolvent trading should not be collective and liquidators should take
account of a director's actions prior to liquidation. The abilicy and expertise of a director
would be tken inre account.
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ﬁU Senior aKTaIgement

39, The lop decision makers among semior management could be liable for insclvent
trading if they fafled to take appropriate action when a company was trading into insolvency.

43, It is desirable in the context of business practice in Hong Kong to include semsor
management in the provision, as it is common for overseas companies with subsidiary
comnparues in Hong Kong to leave locally appointed management in conitrol of focal operations.

41, - Senior management may know the day to day financial position of 2 company as well
as the directors. [f senior management finds that a company is in danger of wading intc a
situation of insolvency, it should wam the directors as soon as possible. Provided senior
management takes appropriate action in warning the directors and in adwising the directors on
appropriate action, they should not be liable for insolvem wading

Responsible persons’ duties _ . :

42, Itisnot possible to define comprehensively the duties nfa-m:poﬁsiblepu'chlﬁﬁa: a
adopted & broad, fact based, eriteria which the courts could refine through a body of decisions. -

43 The provision would set out the factual conditions which must be established before an
application for insolvent trading can be considered, The facts that a iquidator would need 1o
establish are (i) that a responsible person is or has been responsible person of an insolvent
company at the fime when the debt or debis were incured and that (t) the company was
msolvent at that time or there was no reasonable prospect of avoiding becoming insolvent.

44, Aliquidator must then consider whether a responsible person, at that time, (7} knew the
company was insobvent, or (i) cught to have known that the company was insolvent or would
so become, or (tiz) thar there were reasonable grounds for suspecting that the company was
insolvent or would become insclvent and failed to take action to prevent the company from
mcwming the debt. A director is, therefore, to be fudged by an objective standard of the
reasonable director even though he s lacking or below average in knowledge, skill of
nwmghnbyhsoﬁmm&farmmhhsmhﬁunmmdmm
above average.

Presumptions

45 The concept of presumptions would be a benefit to liquidators in that they shift the
burden of proving the contrary to the responsible persons

(i} Presumpiion of contiruing msofvency

46 The effect of a presumption of continuing insolvency is that, if it is proved that a
company was insolvent at a paticular time during the 12 months ending on the date of
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commencement of its winding up, it would be presurmed that the company was insoivent
throughout the period beginning at that time and ending with the winding up of the company.

(it} Presumption of faifing to keep proper accouns

47.  [fit3s proved that a company failed to keep proper accounting records that report and
explain its transactions and financial position during the 12 months before winding up. or by
failing to keep such accounting records in the manner prescribed, or  if the company failed to”
retain such accounting records for the period required by that section, there should be a
presumption that the company was insolvent throughout the relevant period.

) ﬁejénce:

48 A responsible person should have a defence to an application against him for
mdvaumdinglfhecanumﬁ'ﬂmmmﬂmuﬂwmwhmhekuewarwmmiﬂw,

known that the company was insolvent or would become so or that there were reasomable

grounds for suspecring thet the company was insolvent or would become insolvens, he took ™
mﬂqwﬂawmmﬂuwhmmt&msmuhem
to have taken.

Responsible persons may be liable lo compensate the company
49 Ifﬂmcuunﬁ:ﬂsﬂmiarwms‘blepﬁmnmﬁablaforuading“dﬂcmhmn

duﬂdbeaﬂemurderﬂrmqwnsﬂﬂepasunmmwnmmﬂmmmequdm -
the amount of that loss or such other sum as the court thinks fit

Director may be disqualified for insofvent trading
30. If the court makes a declaration that a responsibic person, whether he is a
director or senior manager, is liable to pay compensation for insolvent trading, the court should
have the discretion to make an order disqualifying that person from being a director of any
company urder Part IV A of the Companijes Ordinance.
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20.1

20.2
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Chapter 20

The Companjes Registry Annual Report for 1994795

At the 10%th meeting of the Standing Committee the 1994/%5

" ‘report of the Companies Registry was tabled for

information and d{iscussion. Copies of the workleoad
statistics and the annual accounts are at Appendices A and

B respectively.
During discussions, members made the following points :

- There had bkbeen a significant decrease in the numbers
of new companies bkeing incorporated from 1992753
levels. However +that year had seen an exceptional
increase in the numbers of companies incorporating,
mirroring perhaps the very large increase in property

prices and conveyancing transactions;

- Many incorporators were choosing the British Virgin
Isiand {BVY) as the place to incorporate their
companies primarily to awvoid both the payment of
stamp duty provided for under the Companies Ordinance
and alsa - the more stringent regulatary regime
provided for under the Hong Kong companies

legislation;

- It was wvery difficul%, if not impossible, to
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ascertain if companies incorporated overseas had
actually established places of business {as opposed

to carrying on business) in Hong Kong.

Under Part XI of the Companies Ordinance, a foreign
company was only regquired to register if it had
established a place of business which was not easily
or readily ascertainable, It was for those overseas
companies themselves to register within one month
with the Companies Registry if they had established a

Place of business;

There nhad been a huge increase Jin the numbers of
'striking off' actions to get rid of the 'deadwood’
i.e. companies that had been inactive for years and
which had repeatedly failed to file annual returns as
they were required tc do. A welcome effect of the
exercise was to force many defaulting companies into

compliance which had bolstered the Companies Registry

income substantially.
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WORKLOAD STATISTICS
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»5 AUEREEBERNER
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A% )
'_'I-"'"‘_f:;é Tumovee 6N, {3} 176,177
o QOpeadng cosa MirRE (4} [ 140,508}

~; Operating profit MFNRAN -
A Oderincome RROA T3P0
—-;._. Inu:ru:upemu H.l:tﬂi
_5.?:‘_ : . e - - . ) ] .,
e Profit before axation IKINERH & 7 Lo T 19,609

Lo
e - o i’

Taxacion BK _ {7) {3,486)

Profit after tixarion JEESRH 16,513
Dividend &8 .. (4} ( £.9534)

S
-
<
-. o
B
I
e

3

Frofit retained RN 11,559

—

Rate of rewurn on Gred assets W6 M S ( 5' ) B[%

o Thherorer om puget 24279 form povt i s a0t
Ii BREDNARREIEIN— BT
B
_.-.?Q'*.'
i
e
.
.'!-
=
:
L T —
- ."x"" .. - '_-."
v A H.PATEL EE e T
<7 Acieg Regiumeof Compamicamd FREATRLALE Lt s
= Gueral Mamager. eAGALTEAEE PR .-
. Coppranict Regomey Trading Fusd L LT _.‘_-__I.: '_'_-_'. Zy:_.___ .
¥R 7w 199 —AAE®AA LR St Tl e
- § ,.-__'.I-:\:;_.




' G T SRR M e P v
CoMPANIES REGISTRY TRADING ﬂ!"

2 0k T A
. Mores Az ar Azt
BN 31 March 1995 31 March 1994
E1msaAuA fEes¥sAuR
e | oux
$000 3000

416,59,

Bank deposics MTEFR o ' 70,300 .
Cash and bark babinees M BINFHEME 3,924

Less : Curzent liahilities

EES L R ]
Short term borrowing AVEE {11) {27,670}
Crednors BB (69,184)
Txx payable BHBR . {1,793}
Froposed dividend #SR® {8; {4,954)
' (103,601}
Ner current Habilizies S0 5058 {28,258)

. 388,335
Less ; Defecred liabitities
REMEA K "
" Defored mraton RERE (12} { 1.354) £
Towl net assets employed MREES N 386,981 403,092 E
&=
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BN E«:
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XxENR K >
Teading fund capial RAXEKF {13) 138,460 138460 g
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Government Joan MER R (13) 221,360 2400
386,941 403,092
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CoMPANtEs REGISTRY TRADING FUND CASH FLOW STATEMENT.

2 T AT N e 30
Notes Year ended
| 7 31 March 1995
[ £ {1 10 ]
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Notes ON THE ACCOUNTS | s 9 1

1. Sugr.s of the Companies Registry Trading Fund
The Campanies Registry Trading Fund was cirablished an 1
August 1983 under the Lepislacive Canncil Resclurion
pasied oa 30 Jure 1993 pursuan 1o Sections 3, 4 and & of che
Trading Funds Ordirance.

. Accounting policies

{a} Basis of accounting

g:n:ull}r ' mdmmung pnnnplr.:.

(b} Fioed sise’

Trading Fund on ¥ Augist 1993 are stated at the value
conuained in the Resolution of the Legisladve Counctl
far scting up the Companics Registry Trading Fund.
Fixed assets acquired since 1 August 1993 are capitlised
% the acrual expendituze of acquisivion and insrallarinn.

{c} Depreciation and amorisarion .
L Depreciation is provided on a stmighe-line basis
calmlared o wrire off the cost of awers les reddual

rares of depeetianion used are-
Building 3.3%
Compurer bardware and sofware  20.0%
Furniture and Finings 0.0% .
Office and Specialist Equipment 20.0%
Officz Car  200%

ii. Na depreciarion is provided in respect of land and
capital projects in: progres.

iil. Systemt development and dam convension coste Bor
COMPUer fysiems are amortised aver 2 petiod of §
years from the manch they are commizioned into
®ovde,

id

Celerred tavation

—

Deferied maation s provided on timing differences,
using the lability method, berween the accounting and
tax treatmen of income and espenditure, Provision is
made for deferred e endy vo the catent thar it s prokable
thar an scrual liabiliy will crpsallise in the foraseeable

Fl.l.n.:r:

Th:mmuhmbmpr:pudmmrﬂmumd} ..

Fixed ansers :ppmprm:d to the Companies R:guujr

value over thelr estimared vssful lives. The 2nnual
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Notes On The AccounTs (CoNTivuRn) &

3. Tumover

Charges regiscradon feer KM LHEER

Incorporation fees EMBRATR

Annual regiurarion frs, ¥RERER 7

Services to governmene deparrmenss FEH TR REEE AR

. Operating costs

faffcoan ATRA

General opedng cipenses —BfER X
Campueer expensey R3MX

Cenmal wdministation overhead R FREERM
Cicprecizrion and amerisrion FuAN

Loss on disposal of freed assecs FNEENESER
Auditors remuncrason WERBYF

5. hher income

Intcrcrt From bank deposics MiTHRRHA

Year ended

31 March 1995
REivasl
ALK ENR
3000

8.587
52,752

ML
5,400 7

6,543
176,177

Yewar ended

31 March 1395
F LI
IANALEE
5000

102,314
22331
1,941
4.483

Year ended

31 blarch 1995
& E 19355
JAREEX
000

B months ended
31 March 1994
RE1y

ELET]:F 2000
3000

3,696
34,723

3‘“’45 d

23803
4,003

4,215
106,485

A—

# months znded
31 March 1994

RE 1591
SHMHEGARN

& moaths ended
a Mgdl 1934
[ EREELS 3
14110k #ENA
£000




MNotes ON THE ACCOUNTS (CoNTINUED)
a3

6. Intgrest expenses

WaEw W)

6. MAXH

Yearended B moaths ended
31 March 1595 31 March 1994

— e

b
RE 19955 Bl
ARagAME  IBIALANA "'
' $004 $000
Interest o #AXH% :
loan repayable within oncyear BM—¥ RMRMRK 2,816 L199
‘. loan repayable aficr one year MR—FEMERRE 17.324 10,783 Es_iq
| miw - igm B
7. Taxation 7. Bk £
Tasation indludss the total of BMA : g
{a) the notional profits tax lisbility of the wrading fund o SATRERANETEESEUTTAMHN |
axcertained based 00 the provailing provisions in the BHEERMNE SR AR }_ﬂ
Inland Revenur Crdinance in respect of the yer payable '
o the Government; and o MR . %
| #
{t) 4o amount represenring defetred maaron. - fr'
Yeur ended  *3 moncha eoded ;" .
3t March 1995 31 March 1994 §
B s T 19944
IHNAEEX  sHRaALNINA
._‘_ $000 C . 2000
Nodonal profies cax & #PME 3962 2179 3
Dicferred mxagon REREK
Provision for the tming diffecence MR RS54y E 285 | RER] B
Adjustment due 10 a change of profits tax rar BANEANBI N { 64) I - i»s_
(1995 : 16.5% ; 1994 [7.5% ) {%'g
224 L3 gl
d
* Fiact et ¥t previtns s 178 b o for ornp :
- AT KR e
8. Dividend 2 RA _ :

Drividend of 34,554,000 being 30% of the profic after
mration is proposed for the yoar ended 31 Masch 1995
{1904 : NIL )

_, 3t e S T T TR T T e e T T o ] i ;T e T R e T L i e e T R

ERABLTIZ=+HR AR K ZERAT
t KN N §




T P ‘4WH =T IR P S 45 - e T T SERy R
NoTes mmaﬁmfm] s . L L

9. Rare of return on fixed asscts 9. BREEM NN
This it caloulsecd as the percentage of operating profit and - ERE{EREN R R B A
ineerest income affer caxation 1o Average Not Fixed Asscts  * SFANENTHE - EAATERETISS¥FE
(ANFA), The Companies Regintry Trading Fund js cxpeced . SRANSEETSAZRETLFENTHT T KK
to meet in due rourse 4 arget erurn of 0% perannim pa - FAREAKRE - -
ANFA 23 devermined by the Financial Secretary.

10 Fixed aw.:u 10. B = Jilk

 Land & Computer Fumnimee — Office & Ofbce Total
S Bml.dmg B‘xﬁynm Qkﬁmy _ Specialint Car
."~~‘-;'--_.-' = _..Mu,*_-.:. ..;,‘I__\_? TR ,..Eqnllm;uu -
T cnan I.Irlll. _WASR
tae ,5_-_".-.' “'_Ri' T L T

000 3004 000 $000
Cost ot valuation
Ly 37
ArlApa! 1994 &19E4A1E

Addidons MmN

Ar 3] March 1995 E1955%3A01E

Aggregare depeeciation/amortisation
L Ligs BE
Ar 1 April 1594 oM 8

Charge for the year SFARE

Ar 31 March 1995 #ioasie3As 8

Mt Book Valoe
 T7. 11
Ar ! Apnl 1994 #1oudFcM18 37037 . . 409,158

A3 March 1995 ErassEsA s 392,593 . JBE5 W16.593




Nores On THE ACCOUNTS {ConNTINUED)

35

131.5hart term borrowing
-

Government loan repayable within anc year as az 31 March
EIFNH—F MR ERRE
: {see also nore 15)  (EEREER ML)

12, Deferred caxation

<

Ar 1 April 1994 iseipef1B

Defersed taxation for 199394 oo ERBERK
Deferred mation for 1994/95 1904985 R &3
Az 31 March 1995 #(995%3A318

13. Trading fend capical

This represenis Government's inviestment in the Companics

Registry Trading Fund.

Arl Apol 1994 #Eiwu¥4A1R
Az 31 March 1995 #£1995%aA516
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15.Governmeant laan

The laan of $276,700,00¢ fres the Capital Investment
Fund war mads in sccordance with the roolotion pased by
che Legislative Councif oo 30 June lﬂjmﬁmpnnuf
the net assets valued ar $415,160.800 appropriated to the
Companies Registy Tradiog Fund with effeer frorn T Augusr
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21.1

87

Chapter 21

The Official Receiver's Report for 1994/95

At " the 109th meeting of the Standing Committee, the Annual

" Report of the Official Receiver's Office for 1994/95 was

21.2

tabled for information and discussion.

Members were advised by the Official Receiver that in the

year under reviaw :

- the 16% increase in insolvencies for 1994795 over the

previous year had been sustained during the current

year;

- there had been a significant increase in the numbers

of personal bankruptcies;

- following the enactment of Part IVA of the Companies
Ordinance in 1594 - disgqualification of directors -
30 disqualification orders against unfit directors

had been made by the courts, with another 45

applications pending;

- a liaison trip by the 0fficial Receiver's ¢ffice had
been undertaken to the PRC which had resulted in a

useful exchange of information. Further meatings

were planned for the future;
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21.3

At Appendix 1 is a breakdown of the numbers of receiving
orders and winding up orders made between 1985 and 1995
and at Appendix 2 is an analysis of the prosecutions

undertaken by the Official Receiver's Office during

-19894-95.
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Appendix 2

100
Analvaiy gf igny for 1994-95
B Summons

Cap | Section Heard by Conviction | Success | Amgount of

wf | Istued | Peading | Magistracy Rate Fines

[mpese
32 | - 190 21 36 25 32 21 56% $143,200 |
32 ] 12124 21 68 37 52 41 79% $390,300
32 | 156(1) [ 0 0 1 T 100% 53000
131 106% $14,000

rdi

Section 190 : Failure of directors or officers to submit statement of affairs of company in time.
Section 1217274 : Failure of directors/officers to keep proper books of 2ccount.

Section 136(1} : Undischarsed bankrupts acting as directors,

Bankruptey Ordinance

§ Section 131 : Undischarged bankrypts trading or obtaining credit without disclosing previous bankruptcy.
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22.

22.1

22.2

101

Chaptar 22

The Auditors' Report -

Section 141 of the Companies Ordinance

" . Summary of Recommendations

At the 110th meeting of the Standing Committee, members
agreed to qdjnurn further Jaiscussion and to await the
outcome of the deliberations of the LegCo Panel on
Financial Services on the vexed guestion of giviAQ
auditors of listed companies sfatutary immunity when ﬁhey

reported fraud or other misconduct to the requlatory

authorities.
Background

Under Section 141 of the Companies Ordinance, the auditors
of & company are regquired to report te members on the
accounts laid before the company in general meeting. The
auditor Iis obliged to carry cut such investigation as will
enable him +to form a view as to whether, firstly, proper
kooks of account have bkeen kept and , secondly, as to
whether +the company's balance sheet and profit and less
account agree with the Becks of Accounts and returns. If
not, then the auditor is obliged to state that fact in his
repart. There is no statutoery chkbligation under_Sectiﬂn

141 for the auditors to comment on the directors' report.
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22.13

The Hong Kong Soclety of Accountants had proposed that
Section 141 should be amended to enakle the auditors to
consider whether the information given in the directorst

report was consistent with the annual accounts. In

. support of its proposal the Society had stated :

“"The scope of the statutory audit is restricted to
the financial statements of a company consisting the

balance sheet, profits and loss account and notes.

However, financial information contained in a
company's annual report is not confined to these
statements encompassed by the auditors' report. .
Cther financial information mﬁy_ ke included in thé
statutory directors' report or 1in other unaudited
étatements such as a chairmaﬁ‘s statement, a report

on operatiens or a summary of past results.

The auditor has no statuteory respansihiliﬁy in
respaect of these other financial informaticn. This
puts the auditor in a dilemma where the unaudited
financial informaticn issued with the audited
financial information are found by the auditor to be

inconsistent with the audited financial statements.

For the purpese of discharging his responsibility, he

may wish +to refer to the inconsistent information in
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22.

his audit report. However, the qualified privilege
(i.e. the defence t¢ an action for defamation) which
an audit report normally enjoys may not extend to
comments on items of other financial information
which appear to be inconsistent with the audited
financial statements, Similarly, no qualified
privilege may attach to statements made by him cn
such matters at a general meeting pursuant to his
right under Sections 1{1{?} of the Companies

Ordinance.

We note that the UK 1985 Companies Act‘has intreoduced
an additional requirement for the auditor to consider
where the information given in the directérs' report
for the financial year to which the annual accounts
are prepared is consistent with those accounts; and
if they are of opinion that it is not they shall
- #tate that fact in their report. The same provisions

should be adepted for Hong Kong."

Many Xinds of privileges are recognised in law. With
regard to defamation, the 1law recognises two kinds of
privilege, absclute and gualified. The doctrine of
absolute privilege, which attaches to e.g. debates in
LegCo and official communications arising therefrem and

commupnications in the course of the administration of

justice, wholly protects the maker from 1iability for
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defamation. The doctrine of gqualified privilege attaches
to communications made by persons having a duty to make
them to other persons having an interest in receiving

them, It protects the maker provided the communication

., was not made malicicusly or spitefuily.

22.5

22.6

During discussions certain members believed that no change
to the legislation was necessary. By and large the
information contained in the directors' report was a .
replication of the information set out elsewhere. It was
extremely rare for there to be inconsistencies and it was
inappropriate for the auditor when examining the pirectors
Statements to comment on the content when it was clearly
the directors duty to promecte the business of thé
cCompany - Cther members felt that the proposal was
enabling and should be adopted. If inconsistencies were
discovered, they should he free to comment and Lhe

protected by the doctrine of gualified privilege.

The Chairman directed that further debkate should be
deferred until after the LegCo Panel on Financial
Services, which had been asked to consider whether or not
statutory immunity should be extended teo auditors of
listed companies when they reported fraud, had finalised

its deliberations.
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23.1

23.

105

Chapter 23

Overall Review of the Companies Ordinance

In his budget speech of 1994, the Financial Secretary

. announced :

"We have tried in the past to respond to developments
in the corporate world through piecemeal amendment of
the Companies Ordinance. I believe we have reached a
stage when a thorough review has become essential.
We now need an ordinance for the 2ist century. I
have therefore Aasked the Secretary for Financial

Services to take this forward."

The terms of reference and the reasons for the review were
set out in Chapter 10 of last vyear's report of the

Standing Committee.

Mr. Ermanne Pascutto was subsequently appointed to
undertake the review and at the 105th meeting, the

'Inception Report' was tabkled for discussion. The purpose

of the report was to @ ...,
"provide a starting point for the Review, to give it

shape and direction. The report will cutline the

cobjectives and scope of the Review, the proposed
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23.3

23.4

23.5

106

mathodolegy  for conducting the Review, areas of
substantlve  investigation and media and public

consultations issuas.™
During discussions members opined that :

- it was necessary for Mr. Pascutto to closely liaise
with the Standing Committee which should have a major

input intoc the work of the review;

- the cultural aspirations and views of the business
community in Hong Kong needed to be addressed by the

Review;

The overall review has since been an agenda item at the

10&th, 108th and 108th meetings of the Standing Committee.

106th Meeting

A progress report was tabled fpr discussion. The
'‘Inception Report' on the modus operandi' of the Review
had baen submitted to Government, letters reguesting
comments had been submitted to an extensive 1list of
business, professional and commercial organisations and
background reports dealing with an overview of the current
legislation and its legislative history, and a comparative
survey of the companies law regime in selected

jurisdieticns had been undertaken.
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107

108th Meetjing

Draft papers entitled "Overview of the Hong Kong

Companies Ordinance® and "A <Comparative Survey" were

tabled for discussion. In addition, a written summary of

the written responses from the various business,
commercial and professional bkodies, as well as from a
large number of 1lndividuals, on the 'overall review' was
circulated to members for consideration. The Comparative
SurveyY which included an examination of the Law Reform
process in Canada and New Eealand provided a useful
pointer for the future direction for reforming the Hong
Kong Companies legislation. Those jurisdictions had
enacted entirely new companies statutes (instead of trying
to amend piecemeal the existing legislation) which then
ran in conjunetion with the existing legislation for a
transitional period of three years or so. This avoided
the huge logistical problems of having teo amend the
existing legislation. Existing companies were given a
three year period to familiarise themselves with the new
legislation at the end of which the old legislation would
be spent and of no further effect. In North America,
prospective incorporators had numerous jurisdictions te
choose from when deciding where to incorporate e.g. a New
York business could choose to incorporate in Delaware

rather +than New York. Certain melbers believed however
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23.7

108

that the concept of federalism was well established In

those countries. Hong Kong was quite different.

Two papers were tabled for discussion. The first
which addressed the identification of core company law set

sut the aims and objectives of companies 1égislatinn viz:

it should primarily be enabling and not regulatory;

- it should be written in simple and plain language;

- it should provide a simple, flexible and cost
effective regime within which companies could

operate;

- it should clearly spell out the rights, duties and

powers of directors and shareholders;

- it =should concentrate on core company law excluding
the regulation of 1listed companies and financial

institutions;

- it should not be used to impose social or econonmic

policy;
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With regard to securities iegislatian, it should be
requlated by the jurisdiction where the listing or public
offering was effected, Hong FKong should regulate all
companies that 1list on the Hong Kong Stock Exchange
* through its Securities Legislation. As fewer than 40% of
the 1listed companies were now locally incorporated, it was
proposed that +the prospectus and other provisions dealing
with public efferings should be removed from the Companies
Ordinance and re-enacted in an updated Securities
qrdinance. ‘The paper also recommended a new statutory
disclesure regime for listed companies and that it should
be an offence to mislead the }Public' or to omit material

information in the following documents:

- anmual and semi-annual accounts;

- shareholders circulars;

- anncuncement of materialfprice sensitive information;
- takeover and share repurchase circulars;

A possible alternative te the proposed statutory

discleosure regime 1s to grant statutory backing te the

listing rules of the Stock Exchange.
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23.9
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The second paper tabled was a briefing paper on corporate
formalities. Its recommendatiocns were to be considered by
the working party set up te examine its contents, This
part was considered to be the 'heart' of the review and

that its recommendations, if accepted by the

Administration and LegCo, would provide the structure for

a new ordinance.

A number of members gueried the need for change. The
business community had a thoerough understanding of the
present legal infrastructure and it was undesirable at
this Jjuncture in Hong Kong's history for there to be
radical change. Other members pointed out that the
decision to proceed with the review had been taken because
a number of problems with the existing legislation had
been identified. As a consequence the Administration had
decided to proceed with the review and had approached
LegCc to sesk the necessary funding. Members agreed to

keep the subject under close scrutiny.
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