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(1)

Terms of Refarence of the
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(2)
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tc the Companies Ordinance that are under consideration
from time to time by the Standing Committee.

(3) To advise the Financial Secretary on amendments

|

required to the Securities Ordinance and the Protection

-of Investors Ordinance with the obijective of providing
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role of administering those Ordinances.
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(iv)

Summary of Recommendations/Reparks

Chaptear Subject Matter Recommendations/Remarks

1 Auditing & accounting | No c¢hange to the mandatory audit
requirements for small requirement for small companies,
companies.

2 Prierity payments for | Amend the Comparies Ordinance to
small depositors. provide that all eligible

depositors should be granted
preferential status up to
£100,000.00 net in the event of a
winding-up of a licensed bank.

3 Secticon 16(1) of the | Amend to allow for the use of
Companies Ordinance. pre-printed signatures on

certificates of incorporation.

4 The decision of Adopt Section 111A of the 1985 UK
Houldsworth V City of Companies Act to allow
Glasgow Bank : Section | shareholders who have subscribed
11ia of the 1985 UK for shares on the basis of
Companies pct, misleading information in a

prospectus to sue the company
itself without having to rescind
ownership of their shares.

5 Use of the Englishk | Amend the Companies Ordinance to
Language in the | allow for the use of the Chineese
Companies ordinance. Language as well as the English

Language .

6 Abolition of the : Amend the Tenth Schedule by the
disclosure exemption | abolition of the exemption enjoyed
enjoyed by shipping | by s=shipping companiea with regard
companies. to financial disclosure in their

accounts.,

7 Section 239y of the | No change to the present wording
Conpanles ordinance - of the gection.

Certificates of
dissolution.

a Financial disclosure by | Information paper tabkled by Hong
authorised institutions. Kong  Monetary  Authority. It

recomrended greater financial
dis¢logure by authorised
institutions. Review and
consultation axercise still
ongoing.




Recommendations/Remarks

Chaptexr Subiect Matter

5 Changes +to the listing | A number of changes to the listing
rales of the Stock rules of the Stock Exchange
Exchange, recommended by the working party,

including greater financial
transparency in the accounts of
listed companies.

10 Overall Review of  the | Administration's rroposal to
Companies Ordinance. undertake a review supported by

the Standing Committee.

11 Registration of Company | No change to the current
Charges. legislative provisions.

12 Alternate Directors. Papers refexrred to the
Administration for further
consideration. Little point in
codifying the duties of Alternate
Directors when those of primary
directors remain subject tc the
rules of common law.

13 Execution of a company's No change to the current legal

documents. regquirements.

14 Accounts preparation & Amend Sections 122(1) & 122(2) of
audit requirement. the Companies Ordinance along the

lines of Sections 224 to 227 and
236 of the 1985 UK Companies Act.

15 Charitable & other ; Revise the amounts upwards from
donations: Section $1,000,00 to $10,000.00 before
125D(3)(d}) & (&) of the | disclosure must be made Iin the
Companles Ordinance. directors report.

16 Amendment tce the 1988 Information paper tabled by the
Capital Accord for | Hong Kong  Monetary  Authority
bilateral npetting. recommending <change to capital

adequacy framewocrk.

17 Company Inspecticns. Ho change to the existing
legislative regime.

18 Amendments to the | A range of proposed cha?gas to

Companies Ordinance. Hong Kong's companies legislation
have been submitted for the
Standing Committee’s
consideration.

1% Recommended practice on cuidelines igsued by the Stock
independent Exchange of Hong Kong for the
non-executive directors. hoards of listed companies ¢to

improve corporate governance and

raise business ethics.
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Chapter 1

Auditing and Accounting Requirements For snail Companies

Summary of Recommendations

At the 104th meeting of the Standing Committee, nembarsg
voted 1in favour of the retention of the present mandatory
audit reguirement set out in Secticon 141 of the Companies

Ordinance {(c0), for all 'small’ companies. In view of the
objaction in principle te the proposal the question of what

would constitute a 'small company'! was never addressed.

Background

section 121 of the CO requires every company to Keep proper

books of account with regard to

{a) all sums of money received and expended and the
matters in respect of which the receipt and

expenditure takes place;
(b} all =alez and purchases of goods; and
{C) the assets and liabilities,
Section 121 also provides that the books of account must

give a +true and fair view of the state of the company's

affairs and that they must alsc explain its transactions.
[ w]



1.3

1.4

Section 122 of the €0 requires the directors to lay before
the company at its AGM the prefit and loss account for the
financial year together with the balance sheet. The
auditors of the company, who are appointed pursuant to the
provisions of Section 131 of the CO, are required pursuant
to Section 141{1) of the CO to report toc the members on the
accounts examined by them and on every bkbalance sheet,
profi£ and loss account and all group accounts lald befcre
the company in general meeting. The auditors report must
be read before the company in general meeting and shall say
whether or not in their opinion proper bocks of account
have been kept amd whether or not the company's balance
sheet and profit and loss account are in agreement with the

boocks of account and returns.

In HNovember 1993, the UK cChancellor of the Exchegquer
announced that there would be a relaxation of the audit
requirement for certain categories of companies under UK
companies legislation. The measures announced provided for
the complete abolition of the audit requirement for
companies with a turnover below £90,000.0C p.a. and the
replacement of the audit report with a compilation report
for those companles with a turnover between £50,000.00 p.a.
and £350,000.00. For those companies with turnovers
exceeding £350,000.00 the audit requirement would remain.
The reasons underlying these changes are set out in a

consultation report issued by +the DTI in London in Apriil

-



1993, and which was tabled before members during

digcussions.

It was against thie background that the Standing Committee
decided +to consider whether similar proposals ware
appropriate for Hong Xong. As a starting peint, a
consultation exercise was undertaken to elicit the views
and opinions of the business, commercial and professional
gectors of Hong Kong., In addition, the views of the Inland
Revenue Department (IRD) were also sought as, it was felt,
any proposed changes to the <current legislative

requirements would need thelr approval.

The issue was debated at considerable length at the 100th,
102nd and 104th meetings. Discussions were wide-ranging
but the majority concluded that tha audit should be

retained for all small companies, Those members in favour

of retention emphasised the following peoints :

{a) In Hong Kong, in respect of small companiea, it was
usual for the accounting and auditing exercise to be
undertaken at the same time. There would therefore

e minimal 'add on' costs for an awdit certificate;

{b) The cosgte of .an audit, even for small companies, were

insignificant compared to the UK;



{c)

(d}

{e)

(£)

{g)

At a time when Government and The Hong Kong Society
of Accountants were committed to improving accounting

standards, the proposal would be a retrograde step;

The price of limited liability was the regquirement to
have the accounts audited. This was a necessary
protection for both shareholders and creditors of the

company;

The retention of the requirement went a considerable
way in ensuring that proper books of account were
maintained by companies. In fact, and as the IRD had
polnted out, the gquality of books cf companies were
generally far supexrior to unincnrpﬂrated

asgociations, whose accounts were not audited., It

‘also allayed the fears of investors who had left the

cantrol and management of those companies to others;

It would be very @aifficult to categorise companies

into 'big' or small as the proposal envisaged; and

The IRD regquired the comfort of an audit certificate
to ensure that a company's financial returns were
accurate and reliable. Unless an audit was
undertaken there would be no way of knowing what the
turnover of a company anmnounted to, If the audit

regquirement were to be modified, it was thought

g



probable that the IRD would =eek a substantial
increase in funding from Government to enable it to
undertake the task of critically examining financial
returns of companies granted an exemption. Hitherto,
the mandatory audit certificate bhad provided that

same deqres of comfort.

1.7 Members  who felt that the propesals pmerited further

consideration or possible adoption in Hong Xong opined

that

(a}

(b)

{<)

The costes of an audit for small companies were a

significant 'add on' cost of business;

Many companies Were I1ncorporated to hold title to
property because of existing tax advantages. Such
companies were not trading and the financial relief
which the proposals offered would be welcomed, The
same individuals were usually the directors and

shareholders;

Most foreign companies registered under Pt. XI of the
ordinance were not reguired +to have their accounts
audited in Hong Keng. 1In many foreign jurisdictions
there was no audit reguirement. As the IRD accepted

the unaydited accounts ocf such cunpanies, the

10



{d)

(e}

{£)

(g)

11

accounts of very small locally incorporated companies

should alsoc ba acceptable without an audit

certificate;

The accounts of wholly owned subsidiaries should be
exempted on the grounds that their accounts would

come within the audit of their parent companiss;

Where all the sharehoslders of small corpanies
unanimously consented to the waiver of the audit
requirement and this was done on an annual basis, an
exemption should be granted. | The vast majority of
the shareholders of such companies carried on their
rusiness activities without rancour or dissent and

they should be given the commercial option of seeking

an exemption;

Small companies should be treated in a similar manner

to unincorporated enterprises which were not burdened

with a mandatory audit; and

Banks, finance houses and other creditors did not
usually rely on an auditor's certificate preferring
instead the safety and comfort of perscnal guarantees
from directors when deciding whether tc provide loans

and overdraft facilities to small companies.

11



Although members veoted in favour of the retention of the

mandatory audit, It was agreed to review the workings of

the amending leglslation in the UK after

period of time.

12
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Chapter 2

Priority Payment for Small} Depositcrs of
Licensed Banks:
Proposed Amendments to Section 265
of the Companies Ordinance

Summary of Recommendations

At the 104th meeting of the Standing Committee, the
Administration's proposal to confer preferential status
upon alig;ble depuositors of Licensed Banks up to the first
HKQlOD,GUﬂ.DD of their net eligible deposits in the event

of the Banks's liquidation was approved by members.

Background

Followlng the 1ligquidation of tha Hank of Credit and
Commerce Hong Kong Ltd, (BCCHK), the question of how best
to protect the interests of small depositors of llicensed
banks was considered by the Administration. In this
regard, cGcovernment conducted a public consultation exercise
in February 1992 on the feasibllity of a Deposit Protection
Scheme (DPS} along the lines of the one introduced some
years before in the UK. It was eventually cconcluded that
any attempt +to introduce such 2 acheme in Hong Kong would
encounter &tiff resistance and eventually the proposal was

allowed to lapsge,

13



2.4

Nevertheless, it was believed that there were strong
arguments for providing some protection to small depositors
if this could ke achieved in a way that was widely
acceptable and which would not jeopardise the integrity of

the banking system. This was because :

(a) most pecple placed a large percentage of their
saving® in bank deposits for reasens both of secﬁrity
and accessibility. Any threat to individuals savings
in bank deposits could have a knock on effect on the

confidence of the community as a whole;

{b) small depositors were not in a position to judge the

risks when placing deposits with banks; and

{c) banking was a very important integral part of the
modern market economy. It was also a buslness of
conf idence, The conversion of people's savings into
productive capital and investment for commerce andg
industry was a fundamentally important role
undertaken by banks, If that confidence were to be

shaken, not only depositors but the whole economy

could suffer.

In January 1993, the Governor in Council approved in
principle the proposal %to introduce legislation whereby

claims from small depositors were afforded preferential

14
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gtatus in the event of the ligquidation of a bank.

Proposal

2.5

Section 265 of the Companies Ordinance sets out the
existing hierarchy of preferential payments in a winding-up
i.e. claims from employees up to certain defined limits for
arrears of wages and severance pay etc., fellowed by claima
tfrom the crown, followed by claims under certain insurance
contracts etc. It was proposed that in the event of a
winding up of a licensed bank, an eligibhle depositor's
first  $100,000.00 net eligible deposit should receive

priority payment after the payment of all statutory debts.

The definitions of 'deposit' and 'depositor' set out in the
Banking Ordinance would be adopted. CcCertain categories of
deposit, in view of the spirit of the proposal to protect
the tsmall depositor'; would be excluded from the schema.

These would include :

(a) deposits by the Hong EKong Monetary Authority,
authorised institutions, money lenders, persons
registered under the Commodity Trading Ordinance, and
the Securitiaes Ordinance and insurers within the

meaning of the Insurance Companies Ordinance;

15



2.8

16

{b) deposits by public bodies, agents of oversaeas

Governments and multilateral development banks;

{c) deposlte by thea bank's directors, controllers,

managers, holding companies and subsidiaries;
{d) deposlits with maturities of five years and more; and

{e) depeceits made after the bank ceased to be a licensed

bank .

It was Iintended that all the accounts of a person with a
bank would be aggregated for the purpose of determining the
amount eligible for preferential status. However, all the
existing rules with regard to set-off would continue to
apply. As against that the principle of 'Pari Passu' in a
ligquidation would be further eroded by +the proposal.
However the Administration considered the proposal
justified given the wunique and vitally important rcle of
panks in the financial systen. By giving a measure of
comfoert to small depositors, it was thought that this would

help to enhance the stahility of the banking system and

benefit the economy as a whole.

It was alsc thought that by substantially reducing the

16



creditor population ({an analysis of BCCHK disclosed that
the wvast majority in number of depositers had net deposits
of 1less than £100,000.00) this would lead to substantial
gavings 1in administration costs and it would also enable
the liquidator to concentrate on the larger creditors thus
providing them with the opportunity cost of receiving

dividends earlier.

buring the course of the meeting held on 7 May 1994,
members were very concerned to ensure that, the 'small man
in the street' should be protected in the event of ancther
bank collapse. This meant that a liquidator should be able
to identify and pay off the small depositors as speedily as
possible, within days or weeks. The current legal
regquirements on set off which obliged the liguidator to
work out the depositors net position was a very exacting
task which experience had shown tock a 1long time to
achleve. A possible solution tc the problem was to provide
depositors the opportunity of opening a specially
designated account of up to HX$100,000,00 which would not
be subject to the wusual legal requirement of aggregation
and set-off. In view of these concerns the Administration
agreed +to reconsider the proposal and to revert to the

standing Committee at a later date,

A further discussicn paper was tabled at 104th Meeting. An

important cobjective of the scheme was to provide a measure

17



of protection to small depositors but this should not be
done in a way which would unduly impact on the existing
operation of bankag as well as compromise established
principles of liquidation law. The proposal to set up a
specially designated account would have this effect, as
immunity from set-off would confer a greater advantage upon
small depositors than available toc other existing classes
of preferential creditorz who would still be =ubject to
get-off, In addition, it could disrupt a bank's existing
operations which the Administration was keen %o avoid.

Members endorsed this approach.

Certain members expressed concern that yet another class of
preferential creditors was being established under Hong
Kong law which could be ultimately to the detriment of the
ordinary wunsecursd creditors of the bank. They thought
this proposal was counter to a perceptible trend in other
comparakle Common law jurisdictions which was to reduce the
number of preferential classes of <creditors in a
ligquidation for +the benefit of the ordinary creditors. As
against that, however, ‘'emall depcsitors' deserved priority
payment status in the event of ancother ligquidation of a
licensed bank in Hong Kong, and the policy initiative

underlying the proposal was supported by memkers.

18
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Chapter 3

Amendments to Section 16(1)
of the Companies Ordinance (C0)
Cartificates of Incorporation

Summary of Recommendations

At 100th  Meeting of the Standing Comnittee, Dembers
unanimously endorsed the Registrar of Companies proposal to
amend Section 16{1) of the CO to permit the Registrar to

issue pre-signed certificates of incorporation,

Background

At present, certificates of incorporation and change of
name of companies were personally signed by the Registrar
of Companies or Senior Companies Registration Officers
under delegated authority. The actual signing was
cumbersome because of the large number of certificates
involved. On average over 5,000 certificates in fespect of
new companies incorporated and 1,000 certificates in
respect of change of company name were issued esach month.
The Efficiency Unit, in a review of the operation systems
in the Coapanies Registry, recommended that certificates
with pre-printed s=signatures should be introducad as this

would enable signatory officers to make better use of their

time.

19



The current provisions of section 16(1) of the CC provided
that the Registrar was obliged to certify under his hand
that each company ﬁas incorporated and, in the case of a
limited company, +that the company was limited. Therefcre

the wuse of pre-printed certificates was disallowed under

current legislation.

20
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Chapter 4

The Adoption of Section 111& of the
1985 UK Companies Act
to Reverse the Effects of the
English Decision : Houldsworth ¥
City of Glasgow Bank 1880, SAC 317

Summary of Recommendatiocns

At the 103rd Mseseting of the sStanding Committee, members
unanimously endorsed  the proposal of the Hong Ronhg
Association of Banks to enact provisions similar to Sectlon
1116 of the 1985% UK Companies Act to énabla a person who
wished to claim compensation with regard to the issue of
shares or securities by an issuing company the right to do
s0 without having to first resgcind his shares or

acquisition of securities to which 1listing particulars

relate.

Background

Bacause of the English decision of Houldsworth v city of
Giasgow Pank G5AC 317 which limited the availability of a

claim for damages against the company itself even Iif
migrepresantation or a hreach of contract could be
established by the shareholders, shareholders had to

rescind their contract for the subacription of their shares

21



4.4

22

hefore being able to claim damages from the company
itself. By virtue of Sectien 3{1} of the Application of
English Law oOrdinance, the common law and rules of eguity
in the UK, in so far as they were applicable, were in force

in Hong Kong. The decision would be applicable in Hong

Kondg.

-

The brief facts of the case in question were as follows

" H purchased stock in the bank and was entered in the
register of members and received dividends. The bank
commenced winding-up and H was placed on the list of
contributors. . The  directors had mnade various
fraudulent misstatements. H then sued the kank which
wag 1in liguidaticn. It was held that H must first
rescind the contract because 1t was ilnconsistent with
membership of a company t¢ sue it for fraud. If
recission had become impossible, as it had in this
cage becayse of the winding-up, the action for

damages could not be maintained, "

As the third edition of PFarrar's company law has stated

(page 570}:
" The precise reason for the rule has never been
clear. The City of Glasgow Bank was an unlimited

liakility company and there is an obvious practical

22
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difficulty in allowing sharsholders to claim damages from
the company in such circumstances. Allowing their claims
would add to the liabilities of the company to which they,
aa shareaholders, have to contribute. That increases their
loss and +thus their claim against the company, which adds
to the liabilities of the company, and soc on, ad
infinitum. But in Re Addlestone Linoleum Co, Ltd {1887) 37
Ch D 191, CA, the rule was held to apply to a shareholdser
in a limited liability company as well. The justification
hers may have been a fear that allowing shareholders to
claim money from thelr company involved the risk of payment
being made to the sharenclders cut of capital. Whatever
its djustification, the rule has now been abrogated hy
Section 111A of the Companles Act 1985, However, the issue
of cepital maintenance is likely still to be a concern of
the courts in any case in which the question cof the company

paying compensation to a sharsholder arises. "

Section 111A of the 1985 UK Companies Act provides as

follows

" A person is not debarred from obtaining damages or
other compensation from a company by reason only of
his holding or having held shares in the company or
any right +to apply or subscribe for shares or to be

included in the company's register in respect of

shares. N

23



Members agreed it was necessary to adopt a simjilar
provision in Hong Kong. The reasons unhderlying the
development of the principle in the UK were arcane. There
should be no reaszon in principle disallowing a subscriber
for shares from sulng the issuing company for damages if
misled by Iinformation in a prospectus without having to
firat rescind his membership of the company. The
"reduction of capital' argument advanced by the legal
academlce to Justify the rule was debatable. A company may
have surplua of capital in excese of the pald up capital
and weould therefore be able to pay any damages that the
courts may award. Shareholders were entitled to sue
propcters of company for misleading statements in
prospectuees. They should alsc be entitled tc sue the
cempany itself. The implementation of a provision similar
to Section 1112 of the 1985 UK Companies Act in Hong Kong

was to be welcomsd.

24
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Chapter 5

The Use of the English Lapguage in the Companies Ordinance

Summary of Recommendations

At the 104th Meeting of the Standing Committee, members
endorsed the Registrar of Companies proposal to amend all
sectiona, rules and regulations in the Companies Qrdinance
and subsidiary legiﬁlatinn to allow for the use of the
Chinese Language (in adadition to the English Language) in
company doucments without an Englishk translatien. In
future, for exXample, the memorandum and articles of a
company <ould ke printed in the Chinese language and filed
with the TRegistrar of Companies without an English
translation. However Sections 38{1) ané 342(1) (b) were
exempted from this proposal. Instead 1t was recommended
that the publication of pfuspentuses and the prospectuses
themselves must, if they were printed in either language,

be accompanied by a translation into the other language.

Background

For some time, the Registrar of Companies had been
considering the need to 'localise' the Companies Ordinance
to comply with the regquirements of the 'Basic Law'.

Article 9 of the Basic lLaw provides as follows :

" In adﬂitian to the Chinese language, English may also

be used as an official language by the executive

25
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anthorities, Jlegislature and Jjudiciary of the Hong Kong

Special Administrative Region. »

Article & provides :

" The laws previously in force in Hong Kong, that is,
the common law, rules of equity, ordinances,
gubordinate legislation and customary law shall be
maintained, except for any that contravene this law,
and subject to any amendment by the legislature of

the Hong Kong Special Administrative Reglon. "

In late 1993, the Commissioner for Chineze Language {CCI.)

pointed out that there could be a conflict between the

mandatory English language provisions of the €O and the
Official ILanguages Ordinance {0LQ)}. The OLO which has bheen
part of the laws of Hong Kong =ince February 1974 was

promulgated to :

" provide for the official languages of Hong Kong and

for their status and use. n

Section 3 of the QL0 declares English and Chinese to be the
official languages of Hong Kong £or the purposes of
communication between the Government or any public officer

and mpembers of the public and it also accords ecqual primacy

to both languages.

26



The Attrorney General's Chamber suksaquently advised that
the principal language for post 1997 communicaticns between
Govermmant and the public would have +to be in Chinese,
though English could alsc ke used as an alternative. The
present 'English only' provisions set ocut in the Companies
Ordinance would therefore be a Yreach of the Basgic lLaw

after 1997,

During the courge of discusalons, many members were
concerned to ensure that the use of the English language
remained widespread in the commercial life of Hong Kong,
As far as the financial markets were concerned it was very
important that the use of English remained as the dominant
language for Hong FKong, even gore so if Hong Kong was to
retain and enhance its reputation as a leading regional and
world financial centre. With regard tc listed companies it
was vital that their public recards were in both English
and Chinese +to egnable people e.g. company analysts, te
critically examine its future financial prospects. This
would be for the benefit of both domestic and international

investors.

In view of the serjcus concerns expressed by members at the
103rd Meeting with regard to the possible adverse impact
the proposal could have on the affairs and documentation of
listed companies, further discuseion was deferred until
104th Meeting to enakle the Securities & Futures Commission

to consider the proposal and its possible impact on listed
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companies 1n greater detail. As for private companies, the

proposal was unanimously endorsed.

At the 1c4th Meeting, members were advised that the jissue
had been exanined previously by a discussion panel of the
Financial Services Liaison Ccommittee within the context of
the adaptation of laws., The advice that had been tendered
was that the 'either/or' approach should be adopted in any
amending legislation to comply with the future requirements
of the bhasic iaw. 1In addition, the Registrar of Companies
had also been advised that the 'either/or' approach would
not be incompatible with the provisions of the basic law.
The Reglstrar of Companies had ruled out the 'both English

and Chinese' option because of :

{a) the anticipated very high cost to the business

community of having decumentation translated inte

both languages; and

() the 1inevitable delays to the commercial sector by

requiring documentation in both languages.

These two factors would simply make the 'both/and' option
unsustainable in the long rum. In view of this
congldsration would have to be given to amending the
listing rules of the Stock Exchange with regard to listed
companles to provide for the mandatery use of English. The

proposal was therefore supported.
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Chapter &

The Abolition of the Exemption enjoyed by

Shipping Companies in respect of some of the
General Provisions as to the

Balanca Sheet and Profit E Loss Account
contained in Part T to the Tenth Schedule of the
Companies Ordinance ({(C0)

Summary of nncnulenﬂatiuns

At the 1G5th_ Meeting of tﬁe Standing Committee, members
endorsed the proposal of the Hong ¥Kong Society of
Accountante (HKSA) tc abolish the current exemption enjoyed
by shipping companies wunder item 28 of Part III to the
Tenth Schedule of the CO. These provisions exempt shipping
companies, banks and jnsurance companies from complying
with certain of the financial disclosure provisions

provided for in the Tenth Schedule of the CO.

Background

Section 123(1) of the CO provides that every balance sheet
wmust give a true apd fair view of the state of affairs of
the company as at the end of its financial year and every
profit and loss account must give a true and fair view of

the profit or leoss of the company for the financial year.
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€.3 Under Section 123(2}, the balance sheet and profit and loss
account must comply with the requirements of Schedule 10 to
the ¢0. Part I of the Scheduls 10 specifies the content of

the balance sheet and the profit and loss account.

6.4 Part III of Schedule 10 makes speclal provision for the
accounts ©f Dbanking, insurance and shipping companies, and
‘exempts those categories of companiss from many of the
disclosure requirements applicable to ali other companies.

In support of its submission, the HEKSA stated :

" In pre-war PBritain the operation of ships carried
certain national secrets. For this historic reason,
shipping companies in Britain have been treated as
special category c¢ompanies and were entitled to

certain accounts disclosure requirements.

This exemption is noc longer ocompatible with the
cperation of shipping companies today. The UK
Companies Act 1%85 has removed shipping companies as
special category companies, We believe that the
disclosure exemptions afforded teo shipping companies

in ths Companies Ordinance should be removed. "

6.5 B paper was tabled at the 103rd Meeting of the Standing
Committee. The Chairman directed the Secretary to canvass

the views of the Hong Kong Shipowners Asscciaticn and to
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bring the matter back before the Standing Committee when a
response was avallable. In a written response dated 25
Januwary 1995, the Hong Kong shipowners advised that they

‘had no objection to the proposal.
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Chapter 7

Certificates of Dissolution following the
windirg-up of Companies -
Section 239 of the Companies Ordinance {00}

Summary of Recoamendations

At the 104th Meeting of the standing Committee, members
recommended that there should be no amendments to Section
239 of the CC te provide for the issue of a certificate of
dissclution elther automatically or upon request once the
winding-up of a company had been completed. The proposal
had been suggested by the Hong Kong Society of Accountants
(HKSA) in its submission to the Standing <C(ommittee on

amendmnents to the 0.

Background

Under Section 239 of the €O and which is only applicable in
respect of a member's voluntary winding-up, when the
affairs of a company are fully wound up, the liguidator is
obliged to table accounts before a general meeting of the

company and to provide explanations in relation to those

accounts.

Within one week of the meeting, the liguidator must send a

copy of the account to the Registrar of Companies and must
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make a return, including detajils of the holding of the
meeting and itz date. The Registrar must register the
account and the return and thres months later the company

wlll be dissplved.

In comparison the dissolution of a company being wound up

by order of the court may be achieved with or without a

court order :

(a} Section 226A of the CO provides for the dissolution
of a company when its affairs have been completely
wound up and the liguidator granted his release by
order of the court, The gfficial Receiver may then
sign a certificate of compliance with Section 226A
and deliver it +to the Registrar of Companies for
registration. Two years thereafter the company wilil

be dissolved;

™ When the affairs of the company have been completely
wound up, the 1ligquidator may apply to the court for
an order that the company may be disscived from the
date of such ordear {Section 227(1)). The liguidater
must deliver a ceopy of the order to the Registrar of

Companies.,

7.% In support of its proposal the HKSA had stated :
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" In company liguidatien under Secticon 238, a company
is dissolved after filing the relevant returna.
There is no provision for a certificate of
dissolution. Such a certificate is available in many
Jurisdictions. As such certificates are often
reguested by shareholders, can the legislation so
provide, sither antomatically or on request,

whichever 1z administratively more convenient. "

7.6 The position in the UK and Australia is broadly similar to
that pertaining in Hong Kong. It was pointed out in the
p&pﬂr tabled for discussion that in Hong Kong it was the
practice of the Registrar of Companies to stamp the word
dissolved on those documents filed with him when
dissolution had been effected under Section 239. A simple
search of the Register would reveal this. Furthermore, the
registry very rarely received requests for certificates of
dissolution. A simple search of the public register
retained by the Companies Registry would discleose whether
or not a company bhad keen dissclved. As a member's
voluntary winding up constituted the single largest number
of the three ¢types of winding up available in Hong Kong
(the other two being creditors winding up and winding up by
the court) and could only be undertaken when a company was
solvent, the members of such companies should be aware of
the position and would not need a certificate of

dissoclution.
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Members were not therefore satisfied of the need to effect
statutory changes and accerdingly recommended that the

existing provisions should remain undisturbed.
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Chapter B8

Financial Disclosure by Authorised Institutions (AILS}

8.1 At the 10lst Meeting of the Standing Committee, a paper was

tabled by the Hong Xong Monetary Authority (HKMA} on the
question of financial disclosure by AIS, A HKMA working
party had issued a consultation paper to all locally AIS,
the Hong KXong Association of Banks, the Deposit—taking
Companlies aAsesociatlon, the Hong Kong Society of Accountants
and certain audit firms. This set out the recommendatlione
cf the working party on the level of greater financial

disclosure by B&AIS. A copy of the recommendations set out

in the paper is at Appendix 1.

It was widely accepted that the general trend in financial
reporting wag towards greater transparency and
accountability and that the level of financial disclosure
by AIS in Hong Kong was somewhat limited. As &
censequence, the HKMA had become increasingly aware of the
concerns and worries of regulators in other countries and
also those of the financial rating agencies about this lack
of financial information contained in the accounts of AIS.
This was because under the Companies Ordinance locally
incorporated companies were reguired to prepare their
accounts in accordance with +the Tenth Schedule, and
licensed banks were exempted from most of the disclesure

requirements set out in that schedule.
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Bocth the HEKMA and AIS accepted the need for greater
financial discleosure than there had been hitherto. Hong
Eeng as a world finamcjal centre had ta leox to the
international trend which was for more financial
informaticn. The present level of limited disclosure by
banks on Hong Xong ¢ould become counterproductive as it
might lead to a lower than Justified perception of
authorized ingtitutions in Honé Rong by depositors,
counterparties, overasas requlators and rating agencies.
This might affeet their ability tc conduct internaticnal

business or teo raise capital.

During the discussion members stressed the importance of
the HEMA working in tandem with the other regulatory
agencies such as the Securities & Futures Commission andg
the Stock Exchange which were also evaluating the need for
the accounts of listed companies to contain much more
financial information and ke more financially transparent.
Members pelieved that 1f there were +to be widespread
changes to the rules on financial disclosure, the HKMA
should issue industry wide guidelines. In addition, the
stock Exchange should consider amendlng its listing rules
to accommodate +the changes and the Hong Kong Society of
Accountants should consider issuing new ‘'Statements of
Standard Accounting Fractice' +to reflect those changes.
Such an approach would allow for maximum flexibility to be

built into the new disclosure regquirements which would more
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8.6

eagily reflect the dynamic state of financial markets. The

more inflexible legislative approach was not desirable.

On 28 September 19%4 the HKMA issued a Best Practice Guide
on Financial Disclesure by Authorised Institutions based on
recommendations jointly developed bky the HKMA, the Stock
Exchange and the SFC. These were incorporated in the Steck

Exchange's iisting rules,

On 19 December 1994 the HKMA issued the initial package on
Pinancial Disclosure (Phase I) for 1995 accounte of
Authorised Instituticns, The Stock Exchange has alsoc
updated its Listing Rules in April to incorporate the
package. A further package of disclosures will be released

for consultation in 19%5.
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3 9 Appendix 1

BEST PRACTICE GUIDE ON FINANCIAL DISCLOSERE
BY AUTHORISED INSTITUTIONS

1. Introduction

1.1 This Best Practice Guide ("the Guide")"is issued by the Hong Kong
Mounetary Authority (HKMA) to set out the minimum standards which the HKMA
recornmends authorised institutions to adopt in respect of information to be disclosed
in their annual accounts for financial years ending og or after 31 December 1954.

1.2 The recommendations in this Guide are supplementary to and de not
supplant any other disclosures required under relevant legislation, accounting
standards, or which are necessary to show a true and fair view. Hence, in addition to
the disclosures recommended in this Guide, authorised institutions will need to take
account of the other existing disclosure requirements under the Companies QOrdinance,
the Stock Exchange Listing Rules, and the applicable Statements of Standard
Accounting Practice where relevant. :

II. Background -

2.1 Banks and deposit-taking institutions play a significant and influentiat role

i the efficient running of an economy and its monetary system. Most individuals and”
corparate bodies have an interest in such institutions either as depositors, borrowers
- ar investors. There is considerable public interest in their well-being and in the

adequacy of the financial information which instimtions disclose in their published
annual accounts i.e. whether such information sufficiently reflects the performance and
financial strength of the instilution during and at the end of the reporting period.

Present pnsiﬁon

2.2 By virtue of an exemption from the disclosure requiremnents set out in the
Tenth Schedule of the Companies Ordinance, banks incorporated in Hong Kong are
perrnitied to disclose less information than aother companies. In essence, the exemption
means that : |

()  banks need only provide timited balance sheet information;

(b} banks do not need to provide a breakdown of income, Operating
expenses and charge for bad and doubtful debts in their profit and loss
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account; and

(¢} Dbanks are abie to maintain inner reserves and can make undisclosed
' transfers (o or {rom them.

23 The exemptions do not apply to restricted licence banks (RLBs) and
deposit-taking companies {DTCs). Noanetheless, the disciosure made by these
compandes is still modest reiative to most other international financial centres,

2.4 . The exemption under the Companies Crdinance was originally introduced
n recognition of the special nature of banks. They are heavily reliant on external
funding from customer deposits or interbank borrowing and taeir capital and earnings
are vulnerable to fluctuations in asset values, creditworthiness of their borrowers, the
business cycle and monetary conditions. The exposure of banks to such fluctuations
means that they are vulnerable to 2 loss of confidence on the part of depositors.
Banking problems can quickly spread, calling into question the stability of the system
as a whole. This led to the view, in a number of countries inciuding Hong Kong, that
it was prcfcrablc for banks not to disclose full information about their performance

and busingss so as' (o prevent bad news from causing a loss of confidence.

The need for change

2.5 ‘The need to maintain the stability of the banking system should be given
considerable weight in considering the appropriate extent of financial disclosure by
banks. However, the Hong Kong banking system is now well-capitafised and
profitable, and the supervisory regime has been stengthened. Morcover, the
intenational trend is towards greater transparency and accountability, and the present
level of disclosure by banks in Hong Kong is very limited. This could become
counterproductive as it may lead to a lower than justified perception of authorised
institutions in Hong Kong by depositors, counterparties, overseas regulators and rating
agencies. This may affect their ability to conduct international business or 10 raise
capital.

The new approach |

2.6 The HKMA has been working closely with the banking industry since
Dec v 1993 1o develop proposals to increase the scope of financial disclosure by
authorised institutions in Hong Kong. A Working Party on Financial Disclosure
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chaired by the HKMA and comprising representatives of authorised institutions
formulated a set of recommendations which were embodied in a consultation paper
issued in mid-May to the banldng industry and the accounting profession.

2.7  The Stock Exchange of Hong Kong (SEHK), which has a locus in
relation to Listed banks, preseated its own proposals for greater financial disclosure by
listed banks in a discussion paper issued in March 1994 to the public.

2.8 Comments from the banking industry and the accounting profession
reflected a general support for 4 common disclosure framework for both listed and
nap-listed authorised institions. A joint technical working group comprising
representatives from the HKMA, SEHK and the Securities and Futures Commission
(SFC) developed by end August 1994 joint recommendations in respect of additional
information {oc be disclosed in authorised institutions’ 1994 accounts. The
recommendations, which have been endorsed in principie by the Hong Kong
Association of Banks, the Deposit-taking Companies Association and the Hong Kong
Society of Accountants, are set out in section II below.

II. Recommendations of the Joint Technical Warking Group

Profit and Loss Statement

-

3.1 An authorised institution should include the following information in the
profit and loss statement or the notes to the financial statements. Institutions should
exercise judgement in deciding on the relative prominence given to each disclosure
itern, haying regard to the overall clarity of the financial statements.

Interest income

Interest expense

Other operating income

- Gains less losses arising from dealing in foreign currencies
- - Gains less losses from other dealing activities

- Net fees and commission income {see paragraph 3)

- Dividend income {Analyse into listed and unlisted)

- Qthers
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QOperating expenses
- Staff costs
- Premises and equipment 2xpense, excluding depreciation
{Analyse where material)
- Depreciation charge
- Other operating expenses
Charge for bad and doubtful detis
Gains less losses from disposal of tangible fixed assets and long-term
investments (Anaiyse where material) . .
Exceptional item {In accordance with HK SSAP 2}
Taxation charge
) Extraordinary itera (In accordance with HK SSAP 2)
As an appropriation :
Transfers to or from pner reserves
Transfers to or from reserves

3.2 In refation to the taxadon charge, the basis on which the Hang Kong
profits tax is computed should be d:sclusad

3.3 In rélation to the net fees and commission income, the gross figures
should be disclosed where they are material and are necessary for the appreciation of
the true extent of fee-based activities engaged in by the institution.

3.4 Axn authorised institution should disclose any material amount set aside
o provisions other than those for depreciation, renewals or dimioution in value of
4ssels or any material amount withdrawn from such pmmmns and not applied for the
purposes thcrmf :

Balance Sheet

35 An authorised institution should disclose the following information in the
balance sheet or in the notes 10 the financial statements. Again, institutions should
exercise judgement in deciding on the relative prominence given to each disclosure
item, having regard to the overall clarity of the financial statements.

Assets
Cash and shori-term funds
- Cash and balances with other banks and financial instiutions
- Money at call and short notice
Y™ . Treasury bilis (including Exchange Fund Biils)
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- 5 . :!!

Placements with banks and financial institutions maturing between one
and tweive months
Trade bills (provisions should be shown if material)
Certificates of deposit
Securities keld for dealing purposes {Analyse into listed and uniisted)
Advances and other accounts
- Advances to customers
-~ Advances to backs and financial instinations
- Accreed intersst and other accounts {Analyse where material)
- Provisions for bad and doubtful debts (Analyse between those
against advances to customers, advances to banks and - financial
institutions, accraed interest and other accounts if material)

general

specific _
Investment securities (Analyse into listed and unlisted and disclose
market values of listed securities)
Investments in associated companies
Tangible fixed assets (for each major class of assets including investment
properties disclose the information as set out below)
- cost or valuation
- the additions, revaluations and disposats made during the period.
- the amount provided or written off for dcpreclamn or duninution  in
value of these assets during the period
- the accumulated depreciation, and
- the ast book value

Liabilities
Deposits and balances of dther banks and financial msumuuns

Current, fixed, savings and other deposits of customers
Certificates of deposits

Issued debt securities

Other accounts and provisions including inner reserves

Capital Resources

1.0an capital (Types, coupor rates and maturities should be disciosed)
Minority intcrests |

Share capital

Reserves (Analyse into the various material types of reserves mcludmg
property and other revaluation reserves, where mamtained)

3.6 “The gross amount (before accsjmr.ﬂar.ed depreciation) of tangible fixed
assets included in the financial statemnents shouid be analysed between those included
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at cost and those included at valuation, if any. For those fixed assers that have been
included at valuation, the years in which those assets were valued and the values
shouid be disclosed and tn the ¢ase of assets that have been valued during the t‘manmal
period, the following should be disclosed:

the names of the persons who valued them and parucula.rs of their
gualifications for doing so, and
the bases of valuation used by such persons.

3.7 - Of the premises {including investment properties) which are contained
in tangible fixed assets how much is ascribable to those held freehold and those held
on a lease (categorised nto long lease, medium-term fease and short fease} should be

disclosed. A distinction should also be made between those held on lease in Hong
Kong and those held outside Hong Kong.

3.8 A.u institution should disclose details of the movements in reserves during
the period, including the surplus or deficit on revaluation of properties.
Transactions with Group Companies

3.9 Where an authorised institution has entered into transactions with group
companies, it should disclose the natore of the relationship and analyse the balances
due to or from the various categories of group companics as at balance sheet date.
Principal Accounting Policies

3.10 '+ The principal accounting policies adopted in ﬁen:rm.in.ing the profit or

loss for the period and in stating the financial position should be disclosed by way af
note to the accounts.

Comparative Figures

3.11 The corresponding amounts for the immediately preceding financial year
should be given for the above disclosures. '

Tcmﬁnnlog},;

3.12 ¥ Institutions should consider the guidance nots on terminology at Annex
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A in determining the classification of items within the disclosures contained in the
Guide. Instistions should provide sufficient descriptions in their accounting policy
notes or other notes on the accounts to enable the users of the financial statements to
understand how rnaterial items have been dealt with.

Presentation and layout

3.13 The above recommendations present a broad framework of financial
disclosure by authorised institutions. The precise method of presentation in the
accounts and the layout is a matter for individual institutions to agree with their
auditors. :

IV. Implementation

Applicability

4.1 The recommendations in section [l are intended to apply to ali licensed
banks and the larger RLBs and DTCs incorperated in Hong Kong in respect of the
annual accounts for their financial years ending on or after 31 December 1994.

42 Larger RLBs and DTCs are defined for this purpese as those which
currenily have total assets of HKS$1 billion or more or total customer deposits of
BKS$300 million or more (for further détalls sec Annex B), The HKMA will contact
individually those RLBs and DTCs which it considers fall within this category. To
maintain consistency in reporting, REBs and DTCs which adopt the disclosure
recommendations in their 1994 accounts are expected to continue reporting on that
basis notwithstanding that they may fall below the exemption thresholds in subsequent
financial years. The HKEMA will hold discussions with the Deposit-taking Companies
Association on the applicability of the recommendations to the smaller RLBs and
DTCs in respect of their {995 accounts.

473 The recommendations set out in Section [II are intended as a mini:inum
standard of disclosure. Institutions which wish to disclese information in addition 10
that recommended in this Guide, and RLBs and DTCs below the exemption thresholds
which intend t adopt the recommendations in their 1994 accounts are welcome (o do
0.
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Compliance

4.4 The SEHK intends to require listed banks to comply with the
recommendations in Section I starting with their 1994 accounts. The Lwtmg Rules’
will be amended to apply the recommendations to listed banks.

4.5 While it is recognised that this Guide is not statucory, the HKMA expects
non-listed locally incorporated authorised institutions to which this Guide is applicable
to adopt the recommendations on a voluntary basis in drawing up their accounts for
their financial years ending on or after 31 December 1994,

4.6 The HKMA is considering an amendment to the.Banking Ordinance to
include adequate disclosure of financial information in the annual audited accounts as
a condition of authorisation.

Statement of Compliance et
4.7 It is recommended that authorised institutions to which the -
recommendations in section BY apply should include a statement in their directors™
report on the extent of compliance with the Guide and the reason for any non-
compiiance. In cases of full compliance, a general statement that.the anrual accounts
have complied with the recommendations of this Guide would suffice. In cases of
partial compliance, the statement in the directors’ report should specify the areas of,
and reasong for, non-compliance. .

Hong Kong Monetary Authority

September 1994

t-"l.n-
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Financial Disclosure Package for the 1994 Accounts

Guidance note oo Terminology

“Banks and ficancial instintions” refer to institutions authorised under the Banking
Ordinance and similar overseas instimtions. :

*Cash & balances with other banks and financial instifutions” means cash in the Gl
and demand deposits with other banks and financial institutions.

"Money at call and short notice” refers to deposits which have a fixed pericd of
matedty of up to one month or those with a notice period of one mooth or jess.

. "Treasury bills (including Exchange Fund Bills) inciude all such bilts regardless of
maturity and including those held for dealing purposes. ;

"Tradr: bills™ refer to all purchased bills of exchange in relation to trade transactions.

"Certificates of Deposit” include all Certificates of Dcposn rcgardicss of maturity
{including those hcld for dealing purpoeses). - . .

“Securities held for dealing purposes” are defined as all other money market or
capital market securities held for trading,

"Advances 10 banks and financial institutions” include placements with banks and
financial institutions of more than ene yc.ar.

“Investment securities” include all other mﬂcy marktt or capital market securities
heid for purposes other than dealing purposes.

"Loan Capital” refers © subordinated habﬂme:s such as luaﬂs debentures, floating rate
nﬂtﬁﬁ E.U.'.‘,

"Deposits & balances of other bagks and financial instimtions™ refer to 2l amounts
{excluding those in the form of debt securities and certificates of deposits) arising out
of banking transactions owed to other banks and financial institutions.

“Issued debt securities” refer to all negotiable securities other than stocks, shares, and
Certificates of Deposit.

"(Gains less losses arising from dealing in foreign curtencies” refer to the profits less

losses from foreign exchange transactions including those from foreign exchange
derivatives. :
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1
"Gains less losses from other dealing activities” include profits less losses from
dealing in instruments such as securities, commodities, precious metals, derivatives
based on these items and other derivatives such as interest-rate derivatives.

"Premises and equipment expense” inchide rents and rates, insurance of premises and
equipment, lighting, - heating, maintenance costs apd Electronic Data Processing
EXpenses.

"Charge for bad and doubtful debts” refers to the net amount charged or credited to
the profit and loss account in respect of provisions for bad and doubtful debts and bad
debt recoveries. '

"Long-term investments® include investment securities and investments in associated
companies.

"Group companies” refer to the following categories ; the uitimate holding company,

any subsidiary of the (ltimate holding company (incloding any intermediate holding
company of the institution) and any subsidiary of the institution.
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- Paragraph 4.1 and 4.2 of the Best Practice Guide indicate that the
recommendations in the Guide are intended to apply to RLBs and DTCs which
currently bave total assets of HKSI billion or more or total custorner deposits of
HK$300 millior or more. Any REB or DTC which meets either one of the size
criteria is recommended to adopt the recommendations in the Best Practice Guide,

The HKMA intends to use the figures which RILBs and DTCs report in
respect of item 21 (Total assets legs provisions) and item 5.4 {Total deposits from
customers) of the Return of Assets and Liabilities of an Authorised [nstitetion {Form
MA(BS)D) to determine whether a RLE or DTC meets the above size criteria. To
ensurg that jnstimtions koow in advance whether or oot they should adopt the
recommendations in the Best Practice Guide and to avoid the effects of one-off
fluctiations at the end of financial year, the average of the relevant figures reported
in the twelve month period vp to end-August 1994 will be adopted for this purpose,
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Chapter 9

Proposed Changes to the lListing Fules of the Steck Exchange

Summary of Recommendatijions

9.1 At the

100th Meeting of the Standing Committee, a

discussion paper drawn up by the Stock Exchange titled :

‘Proposed cChanges to the IListing Rules arising from the

report of the Working Group on Financial Disclosure' was

takled for information purposes only.

Backyround

In November 1992, the Working Group on Financial Disclosure

was established. Its terms of reference were 3

" (a)

{b)

to review the financial disclosure requirements
and identify deficiencies in the laws, rules,
and regulations governing financial disclosures

of listed companies in Hong Fong; and

to recommend such changes to the requiremsnts
as are within the jurisdiction of the SFC and

the Exchange. "

8.3 The Stock Exchange had reviewed the working group's report

and wae

now proposing to amend its rules to adopt the
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recommendations contained therein. The principle changes

recommended were :

{a)

{b)

(<)

(d)

{e)

(£)

()

mora detailed information on directors enrclments and

saenior management compensation;
more information on directors and senior management;

more information on Companies Pension Schemes and

costs;

details of any restrictions on sunbsidiaries reserves
or, 1f there are none, an nﬁprnss negative statement

to that effect should be contained in the accounts;

where candidates for 1listing on the Stock Exchange
include +wvaluations of property and cther assgsets in
their progpectus at the time of 11isting, such
valuations should continue te be reflected in the

igsuer's financial statements;

further informatioen on +the shareholder base of a

company should be disclosed;

more Iinformation on a company's or group's principal

customars and suppliers,
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(h)

{i)

(3)

(kj

a2

to phase in, over a three year period, and within a
uniform framework, greater detailed analysis of a

company's operations and financing;
changes of auditors to be set out in the accounts;

a c¢lear statement in the accounts which accounting
standards have been followed in the preparation of

financial statements; and

ta bring the diasclosure requirements of overseas
companies intoe line with those applicable to Hong

Eong companies.

9.4 Mexmbers welcomed the report and the recommendations

contained in it. It was clearly a step in the right

dirsction.
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10.1

10.2

10.3

33
Chapter 10

Overall Review of the Companies Ordinance

Summary of Recommendationsa

At the 100th Meeting of the Standing Committee, members
gupparted the Administratjon's proposal to undertake an

overall review of the Companles Ordinance.

Background

In his bpudget speech for 1994, the Financial Secretary

annonnced :

" We have tried in the past.ta respond to developments
in the corporate world through piecemeal amendment of
the Companies Ordinance. I believe we have reached a
stage when a thorough review has become essential.
We now need an ordinance for the 2ist century. 1
have therefore asked the Secretary for Financial

Services to take this forward. "

A paper prepared by the Financial Services Branch was
tabled for discussicn. At 2Appendix 1 i=s a copy of the
terms of reference the ogverall review is expected to
ocperate within. A brief history of Hong Kong's company

legislation wup until the setting-up of the Company Law
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Revigsion Committee is copied at Appendix 2. 'The Company
Law Revision Committee presented its reports in 1971 and
1973, Many of its recommendations were included in the
Companies {Amendment) Ordinance of 1984 which broadly
Sspaaking krought the Hong Kong legislation into line with
the 1%48 UK Companies Act. Amongst the recommendatlions of
the CLRC was that there gshould be a permanent Standing
Committee to advise on amendments to the Companies
Ordinance as and when necessary. As a consequence the
Standing Committee on Company Law Reform was set up in
1984 and has met regularly since presenting its annual

report to the Governor in Council.

In support of 1tz proposal to undertake an overall review
of the companies Ilegislation, the Adwinistration pointed
out +that a numker of significant changes and developments
have taken place since the inception of the Standing

Committee. These included :

(2) the @etting wup of the Securities & Futures

Commiesion;

{(») the more prominent rcle played by the Stock Exchange

as a regulator in the Securities sector;

{c) the dramatic increase in +the numbers of private

companies and the consequential @&ifficulties of
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enforcing the companies legislation against them in

the svent of a breach:;

{d) the large numbers of listed companles which bad

redomiciled;

{e] the development of Hong Kong as an international

tinancial centre;

() the growing numbers of Chinese enterprises seeking a

listing on the Stock Exchanhge;
{g) the growth in trade between HK and China; and

{h) the reguirement for UK to harmonise its laws,
including company law which had hithertoc been the
model for the Hong Kong legislation, with other EC

countries.

All of these factors had persuaded the Administration that
an overall review was necessary. It was thought that the
Standing Committee would be an inappropriate body to
undertake the task given that it was a part-time
committee, whose members had their own wvery busy work
schedules. Rather, the review should be conducted on a

full time and concentrated basis, by a specially appointed

Ferson or perscnsg.
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puring discussion members stressed the following points :

{a)

{»)

(<)

(d)

it was wvital that the person tasked with the
yesponsibility for the review should keep the
Standing Committee abreast of developments to avoid

duplication of work;

the Standing Committee would continue to examine
'‘aicro' issBues of the Companies Ordinance rather than

take & ‘'macro' approach which the review appeared to

envisicn;

other jurisdictions such as Australia and New Zealand
had recently announced general and far reaching
reviews of their companies legislation. It was
timely for Hong Kong to dao the same because its
legislation was still largely modelled on the 1948 UK

Companles Act. It was archaic and needed

streamlining;

the Administration had to be very wary of any
politically motivated 'social engineering' which many
comparable common law Jjurisdictions had undergone,
particularly undar socialist rule. Hong Kong had nct
thrived and become a great trading territory with its
legal and commercial infrastructure defective and

flawed.
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When the announcement was made that Mr. Ermannc Pascutto
had been appointed to undertake the task, it was agreed
that he should be invited to attend all future meetings of
the Standing Committee. This was to ensure that there was
regular interface between his work and that of the

Standing Committee and that there was no duplication of

work.

The Administration advised members that it was hoped to

complete the review within two years.
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Appendix 1
P:gpuu-d.TEtnn of Eeferanes for

Having regard to -

1. {1) The HKG&'s policy of minimum interference in the
market;
(2) the ecocnomic and legel systems in HK;
(3) HX's status a% an international financial and
business centre; |
(4) thé particular and unigue aspects ©f the .
gorporate culture in Eong Xong;
{8} reacent devglapmunt: in companies law anad
regulation in other comparable jurisdictione; and
{6} the existing framework of securitiesg-related law
and regulaticn in Eong Koneg,
to consider and make recommendations ca the follovwing
mALTers -

2. {1) The :p:oper "aims and objectives of the Companies
Crdinance.

{2} Whether private gnd public (and, im particular,
ligtad) companies should continue to be subject
te the same regulatory regime, uwoder che
Ordinance, in relation - for example to
regquirements for accounts, or whethay they ghould

- be the pubject of distinct and separate
s regulation in the light of, inter alis,

{1} developmantg ~ in £he TOlm azd
responsibiiities ©of the SFC since its
L establishment in 158%; and
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- 2 -

(i1) the fact cthat 50% oc moxe of the companies
listed on the Hong Keng Stock Exchange are
incorporated gverseas,

and if the lat:ier course of action is propeosed, Lo

make
respective rTegulatory regimes for private and
public/listed companiss; _—

(3}

i b _

| URVE D

Tecomnendations At o the paturea of the .

the scope for and desirabilicy oF -

(a) rationalising and simplifying the nrdinnncé,
including a greater use of subsidisry
legiglation and/or administrative

T arfrangenents.

(b} stzeamlining apd simplifying the procedures
prescribed under the Ordinance, including in
relation to,

(1) the incorporation of a cowpany,
(i) the submission of retuxms,

(iii) the winding-up of a company (taking
intc account the recommpendations of the
Law Reform Commizmgion on the reform of
the law relating ©o insclvency);

{e) ccdi:gihg tuties and Tespomsibilities and
stipulating winimun gualificazions and
capacities for company directors;

.-._.. -
-
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BELL IS

inciuding more specifis statutory assistance
for minority shazreholders, aad other persons
who deal with who wish to
forestall, or o sesk redress against,

companies,

misconduct or abwses by a compamy and/or irs

diregtors lincluding through easier access
to the judicial prosess);

extending financlal and other. .. disclosure
requirements, bLaving regard also to existing
Son-statutory rules in yespect of listed
companies;

rationalising and woaking wore effective the

enforcement provisicos and

sanctions under
the Ordinance; ]

extending regulatory pwwers_-in relation to

the investigaticn and jinepecticn of =&
compaty’'s affairs; and
prnviﬁiﬁg.: alternative Iorms for  the

censtitution of a company.

Whether Part XI of the Ordimamce is sufficient to

regulate

the activities of companies incorperated

cverseas with a place of busiaess in Hong Xorng.

The Televance with respect <to Hopg Xong of the
development of Internaticnsl Business Cowpanies. '

Such other matters as the Secretary for Financial
Services may fzom time to tima specify.
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Appendix 2

CHAYIER 1

BACKGROUND, PRINCIPLES AND
GENERAL SUMMARY

{For explanurion of references ser
paragragpas {]3—]6 of [ntroducion)

1 BACKGROUND

Histerical morvey

kI™ U] 1943 the company-lyer-of Hong -Kong could,
Aue allowanes being made for a few ymunmr-hg.hsﬂi
Ao be almest ‘dentical ‘wigh- that -of *Gredr_Powif—he,
-original Compraies -Ordinzacy 1865 -followed gnely the
mpm&mm@;mmaummmﬂa;
Qrdinancesy) - -Cumpmu -Otdizance, 1911 Jollowed the
Corapanies [Consoiidadiony- AL A308, mm&ymﬂ

Otdinanes, 1932, the Companies AT -1925. —However, sibcz

Jtie passing of the Compazies Acs of 1843, md*lﬂﬁh _iae

provisions of waich exdept_for.n few adopred ;n__LEﬁ; an&"”
1972, have uot been adopred ia Heog Kong, 2 eal pp };m

o

Spened betwesn our company law and thar in -Euru,m
Btaig.

12 The changes made i Boain in 1948 and 1967 wers
almos; entirely based on rEcommdsdations mades o the
Compteneasive Rzpors of two impomaut comeniziess, the
-Company Law Ameadiieny Committes headed by Mr Jusice
(iacsr Lord) Cousx, which subminsd its Repont i 1945, and
the Company Law Committes beaded bv Lord Jenkims,
which submtitied iis Report ia 1962, The Compamies Act
1967 did por howsever, by sov mexss mplement all of the
Jenkine Commmites's recommendadons—pdetd. the preater
aumber were Inhl over fof consideraton in sompestion with
a pew comprehensive Companies Bl This has leng betn
crprsted, out owing no doubt 1o its leagrs apd complexity
and the amount of Pachamnenary time raquired 10 consider
it, it Bas been put off from ume w tims.  However, it has
now teen promised withia the Jife of the presant Fariasyeny
fi.e. before June 1975) and should therefore be preseated in
the fairly mear future, In view of Brifain's enwy inro the
European Soonontié Community, it 18 probabis thae the Bill
will incivds provigions wo confonm with general teqyirgments
in the Community 404 thercfors oot velevant in Hoog Kong,

H
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Awrtralian law

L3 Ix Aurstralis, where wotil zecent years the cnmf:uy
law alse foilowsd closcly the Beidsh law, masy of the Jenking
Commiltes’s  recomupneadatidas 2ot yet impicmscled in
Britaln have beet adopred.  Sines 1967 Awstraliz Bag had
a thres-membe; Compaay Law Advisory Committes, headed
by Sir Richard EcGresTon, charged with the duty of report.
ing to the Standisg Commines of Atormeys Gedsral on
provisions considered Secssary to idereass the prowstion
afford=d 1o the inessting public by the Companies A
Thz Advisory Committes has submimed stven scpartie
Repors deafing serpectively with accouns apd andin
disciogure of sabsmadal shereboldings god  fakeovesy:
special iaveshgations: msider dealings: the soptrol of fepd
raising, saare sapital and debestures; share hawiing: and
the repSmation of charges. A large mumnbe: of the recom-
mepdations in thess bive besa adopled by the States, and
thers wre therclore maay subjects in which Awvsiralian
compady law pow differs substantially from the Beidsh law,
Local conditions

1.4 In 1948, woen the las: complete n'rm-:ru aod cof.
selidaticn of Britsh company legislation was efiected, there
wers in Hong Keog ooy abowr 2.000 compaales on the
tegister. and yndi 1957 pew iDcOzpomticns weie Munning uf
ths r2i¢ of only two or three hundred a yege, From thes
on. 25 tks jpdesoial ané commercial develspment of the
Colooy gained pace, the owmabers of intorporations have
riscz steanly, and with 1972 sesing 2 record pumper of 4,310
pew companies the gand towai of eompeniss on the pegister
at the end of that vear was gver 26.000. hthemcdm'ﬁ
post-war vears these werz ooty just over 40 companies quoted
ga wne Hoog K.c:; Stocz Exshapge. znd thefn wese f:w
among them witich bad imvortant wading subsidiaties. Tois
sicuatios continued yadl well imo the 19505, and as lae 3t
1968 tBere were gy avomt- 50 cowpanies guowd om the
Stock Exchange. However, Ioliowing upon the rapid expan-
sion aod divarsifeation of their businesses, pors and more
¢ompanies have 'gose pubiie’, with the result that thers ars
0w some 160 bzl companies gucted oz the Csony's lour
siock exchanges. 1t bas morsover booume ipeteasingly
COMMON JOf FWER eompanier, in additiow to earying on
their origival bosiness in the Colony, w optfaie other
busittesses through subsidianss or in atsocigtion with other
companlas,

1.5 From the lfotegoing it will be gathen=d thay for
several yeafy abter the ezctment in Briumin ef ﬂ:# {Com-
vatles Act, 1943, the provisions of the

1932. baged om thoss of the 1929 Act weme mmhh’
adequare under locil condidont. “Thess conditions have
bowever, sinc= nadergope great changes. a8d it has besn cleas
immaqrmm:mmmﬂy simple provigioss of he

2
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! Ordissee e 30 aper e, gy s vow ot e "1 1
vastly mcieasd pacticipation by memben of i Sasrsey of Rt

1 the populadon in the osmersiip of public companies. There
ars therefore a greag mpny c5anges whick must sow be mads
in company law In order to provids a sound basly for the
proper masagement of the Coicny’s corporate exierprises,
apd effecdve safegquards for the protection of all thosa whe
l lavest in them.

63



11.

1.1

11.2

64

Chapter 11

Registration of Company Charges .

Summary of Recomsendations

At the 10l1st and 104th Meetings of the Standing Committee,
members agreed that no legislative <¢hanges 8should be
effected to Part III of the Companies Ordinance which
deait with +the Registration of Company Charges. However,
members agreed to keep the matter under review and to
await the outcome of a further consultation exercise
currently being unhdsrtaken in the UK by the Department of

Trade apd Industry (DTI) on the same subject.

Backqround

In 1991, the Standing Committee agreed in principle that
provisions similar to Part IV of the 1989 UK Companies Act
wvhich have yet to be brought into force should be enacted
in Bong Xong. However, many difficulties have since been
identified in the draft legislaticn which must be overconme
before a new system of registration of charges for

companies can be introduced. These difficulties include :

(a) the amcunt of detail to be included in the charge

particulars dellvered for registration (having regard
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to the need to computerise the registration
facilities and the amount of information required by

gearchers) ;

(b) the transiticnal and =savings provisions for charges

registered under the present registration scheme;

(¢} how the new provisions should apply to overseas

companies; and

{d) the Interrelationship between the company charges and

the land registration system,

The report of the working party commissioned by the
Department of Trade and Industry te undertake a review of
the new aystem was before members during discussions. One
of the wmain stumbling blocks to the implementation of the
new registration system was the potentially adverse impact
the proposal to abolish the conclusive nature of the
Registrar of Companies cCertificate, would have upon the
integrity of +the land registration system. This was
because the Land Registrars relied upon that certificate
where 1t related tc company charges over land requlring
registration under the Land Registration Acts. The
dlsappearance cf the certificate, coupled with the
sanction of partjial avoidance (this was ohe of the other

propogals in the draft legislation) would mean that the
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11.6

Land Registrars c¢ould no longer assume that company
charges over land presented to them for registration were
guaranteed against avcoidance under the Companies Act. As
Hong Kong was about to introduce a Land Titles BRill
setting up a land registration system those =zanme

difficulties wouid have to be addressed.

During the debate, members felt that any new legislation
had to be a demonstrable improvement on the existing
provisions. Given the importance of land and the rele it
played in the economy of Hong Kong, it was vital that the
problamse referred <o in the DTI report should be resclved

before proceeding further.

Other members felt that the present system was now working
well. The Registrar of Companies had introduced a whole
series of administrative procedurss which had greatly
reduced the 1length of time necessary to complete

registration formalities - from & to 7 weeks down teo 10

workings days.

A further dlscussion paper was tabhled at the 104th
Meeting. The proposals for reform were still being

considered by the DTI. The position weould therefore be

kept under review.
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12.1

12.2

12.3

67

Chaptar 12

Alternate Directors

Summary of Recommendations

This subject was discus=z=ed at the 103rd aﬁd 104th Mesetings
of the Standing Committese when, in view of the differing'
views and opinions of members on whether the rolie and
activities of Alternate Directors needed to be regulated
in law, it was decided to refer the matter +to the

Financial Services Branch for further consideration.

Background

A2+ the reguest of a member, the Standing Committee
congsidered the rola of Alternate Directors in companies,
with particular regard +to the discleosure of directors
remuneration and loans provided to them. It was thought
that the word ‘director' as defined in the Companies
Ordinance Jleft in doubt whether an alternate director was

a director for all purposes under the ardinance.

Section 2 of the companies Ordinance defines a director as
any perscn occupying the position of director by whatever
name called. Unlike the UE or Australia there arg no

provisions in the ordinance or its subsidiary legislatieon
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governing the appeintment of alternate directors.
Permington on Company law, sixth edition page 553 has

described the position of alternate directors as follows :

" It would appear that an alternate director is a
Qirector of the Company for all purposes of the
Companies Act 1985 and that all its provisions apply
to him accordingly. Conseguently, apn alternate
dAirector may become disqualified from being or acting
ag a director in the same way and for the same causes
ags a director appointed in the normal manner and he
is subject to the same prohibitions and restrictions
ag are imposed by the Companies Act 1985 on normally
appointed directors. It is also certain that the
fiduciary and other duties toward their company which
are lmposed on directors at common iaw and in eguity

are also Iimposed on alternate directors which they

are acting in that capacity. "

During the course of discussions, it was pointed out that
alternate dJdirectorz were trequently. appointed in Hong
Kong. It was also common to include specific provisions
for +their appointment in the Articles of Aasscciation
notwithstanding the fact that Table A of the First
Schedule was =silent on the subject. Certain members
considered that when alternate directors were appointed,

all +the normal common law duties of cara and fiduciary
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DJ

dutles owed to the company were equally applicable to
them, This included fer alternate directors of listed
companies gquestions such as the obligation to disclose
their shareholdings and their duties with regard to
insider trading. It was pointed out, however, that it was
rare to find alternate directors who had signed those
documents which had to be flled with the stock exchange,

Only when a company had been listed for some time did the

" guestion of the appointment ¢f alternate directors arise.

Even then it was usually in connection with their
aﬁpointment as nominees for significant shareholders of

the company.

Other members beljieved that unless and until the role and
duties of primary directors were codified and defined,
there wag little point in ¢eeking to do so for alternate
dlrectors, whose role and duties hitherto, like those for
primary directors, had been developed by the courts.
Although codiflcation of directors duties had been
rejected by LegCo in 1991, the Institute of Directors had
agread at the requast of the Administration to prapare and
circulate to  its members guidelines for directors
concerning the conduct of a company's affairs. Some
members expressed concern that those guidelines were still
unavajlable and proposed that the issue of codification of
directors dutles should be revizited 1if they were not

published by the end of the year.
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13.1

13.2

70

Chapter 13

Execution of a Company's Documents

Summary of Recosmendations

At the 101st Meetling of the Standing Committee, members
recommended that there should be no changes té the current
legislative regime governing the execution of a company's
contracts provided for by Section 32 of the Companies

Ordinance {CO)
Background

Section 32 of the CO provides that contracts on behalf of

a company may conly ke made in the following manner :

" (a} a contract, which if made between private
perscns would be required by law to be in
writing and under seal, may only be made on
behalf of the <company in writing under the

common s&al of the company;

{b) a contract, which if made between private
persons would he by law regulred +to be in
writing, signed by the parties to be charged
therewith, may be made on behalf of the company
in writing signed by any perscon acting under
its authority, express or impled;
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{c) a contract which if wmade between private
perscns would by law ke valid although made by
parol only, and not reduced into writing, may
be made by parocl on behalf of the company
acting under its authority, express or

implied. "

These provisions are largely modelled on Section 36 of the
1985 UK cCompanies Act which had its genesis in similar
provisions contalned in the 1929 and 1948 UK Companjes

Agcts,

The 1989 UK Companies Act replaced Section 36 of the 14985
act with a new Section 36A. The major change brought
about by this amendment was to permit two directors {(or a
director and a secretary} of the company to execute a
document on behalf of the company bky signature alchne
provided it was expressed in the document that it was done

for and on behalf of the company. No¢ seal was necessary.

During the course of discussion members felt that the
present system of execution of a company's documents in
Hong Kong was working well. The execution of documents
under seal was considered an important ritual in corporate
1ife, more s8¢ than in the UK, and which should therefore
remain undisturbed. A further consideration was that,

Hong Kong unlike the UK was geographically compact, and
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therefore the problems of having to possibly despatch
documents to far away destinations did not arise. 1In
addition meodern ccompany seals were now compact and easy to

handle in sharp contrast to their predecessors.

Further engquiries with the DTI in London disclosad that
the new system for the execution of decuments was working
well though, with regard to the sealing of share
transfers, company seals were stilll required. This was
because the 1983 UE Stock Transfer Act which mandated the

use of company seals had not been amended in conjunction

with the 198% UK companies Act.
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14-1

14.2

73
Chapter 14

Accounts Preparation and Awdit Requirement :
Amendments to Sections 122(1) & 122(2}
of the Cowpanies Ordinance (C0)

Summary of Recommendations

At the 103rd Meeting of the Standing Committee, members
andorsed the proposal to amend Secticns 122(1} and 122(2}
aof the <¢0 along the lines of Sections 224 to 227 and
Section 236 of the 1985 UK cCompaniss Act to include
firstly the imposition of an accounting reference period
and secondly to provide that a company's acgounts could be
laid at any dgeneral meeting of the company, not just the
annual general meeting. Public companies would be

required to file notice of their accounting reference date

with the Registrar of Companies whilst private companies,

because there was no obligation to fiie their accounts
with the Registrar of Companies, should be obliged to
notify thelr shareholders of the accounting reference

date.

Background

Under Section 122(1) of the Q0 directors were obliged to
lay before the company at its acGM a profit and loss
account. The court was empowered, upon application, to

direct that they could be lald kefore some other meeting
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of the coapany if thera were appropriate reasons., The
accounting pericd, in respect of the first set of
acgeounts, dated from incorporation and subsequent accounts
dated from the preceding accounts. They must be made up
tna a date not earlier than € monthzs before the date of the
AGM or, in the case of a private company and a company
limited by guarantee not more than 9 months hefore the
date of the meaating. gimilar provisions applied in
respect of the preparation of the balance sheet which had

the same accounting period as the profit and loss account.

In the UK, & company is permitted to give notice to the
Reglstrar of Companies within 9 months of incorperation
sp;Lifying a date on which, in each calendar year, the
accounting reference period of the company is to end. If
the company gives such a notice, then the specified date
becomes the accounting reference date. If neo notice is
given, the accounting reference date is 31 March. Thers
are provisions which enable a company to alter its current
and all subsequent accounting reference pericds by giving

notice to the Registrar of Companies at any time in the

coursa of a period specifving a new reference date.

The member who suggested the amendment made the following

surmis=sion :

" Tha account requirement of a company should be
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independent o¢f whether an Annual General Meeting is
held, which 1s purely a secretarial matter,
Consideration should be given to having the accounts
Preparation and audit requirements into a separate
section in the Companies Ordinance following a set-up
similer to the 'URCA' 1985 (Sections 224 to 227 and
Section 23€) includinj iwpesing a requirement of
accounting reference period. Further the accounts

may ke laid at any general meeting instead of the

Annual General Meeting. "

14.5 Members felt that the proposals would be more flexible
than the existing statutory regime and should therefore be

supparted.
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15.2
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Chapter 15

Charitable and cther ponations :
Sactions 125D{3)} {d) and (e} of the
Companies Ordinance {C0)

Summary of Recommendations

At the 102nd Meeting of the Standing Committes, members
gupported the proposal to upwardly revise the amounts of
charitable and other <donations a ccompany and its
subsidiaries sghould be entitled tc make from HK$1,ﬂﬂﬂ.Du.
to HKS$10,000.00 without having to stipulate the fact in
the directors report which had to be attached tc a

company's accounts when laid at its AGM.

Backgrourxi

S8ection 129D(1) of the CO requires that a report by the
directors dealing with the profit and loss of the company
and the state of affairs of the company as at the end of
the financial year must be attached to every balance sheet
lJaid before the company in general meeting. 129D(3)
stipulates that the report must include donations feor
charitable or other purposes in axcess of HKS$1,000.00. A
proposal was submitted by the Hong EKong Society of
Accountants to upwardly revise this sum to EXK%510,000.00

glven the high rates of inflation which have bheen a
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(i

feature of Hong Kong's economic life for some time.

Some members thought that the directors report was an
important togl to ensure that a company's money was being
properiy expended. Very many compahies had turnovers in
billions of dollars and whilst charitakple donaticens, small
by comparison, would be recerded in the books of account,
thay would not be itemised in the Falance Ehﬂet: Other
nembers exprassed concern at the phrase 'other purposes!
contained in Section 129D(3) and wondered if it could be
used to Jjustify the payment of brikes. It was poiﬁted ocut
however +that a company's money could only be expended for
a lawful purpose and that the payment of kribes, being a

criminal offence, would be 'ultra vires' the company.

The guestion o¢f whether to include a provision in the
Companiesz Ordinance which would automatically trigger a
rise in the fees and fines provided for in line with the
rise in inflation was alsc considered. After discugsion.
it was thought appropriate to leave this question to the

person who was to be responsible for the overall review of

the Companies Ordinance.
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Chapter 16

Amendment to the 1988 Capital Accord for EBilateral Netting

1.1

16.2

At the 102nd Meetingy of the standing Committee, a paper
was tabled by the Hong Fong Monetary 2Zutharity (HEMA)
satting ocut 1its views on the amendments toc the 1988
capital accord for bilateral netting. Under the present
capital accord, there was only limited Iracugnitinn of
kilateral netting for the purposes of calculating capital
requirements on off-kalance sheet interest rate and
exchange rate contracts, The Basle Committee on Banking
Supervision had issued an amendment {copy at Appendix 1)
that broadened the recognition of bilateral netting for
capital adeguacy purposes. In view of this the HKMA

intended to amend its capital adeguacy framework.

The Company & Financial Law Committee of the Law Soclety
of Hong Xong . had confirmed  that for authorised
institutions #Hong Kong law on the netting of counterparty
exposure was the same as the statement of law issued by

the Financial Law Panel in London in November 1993. This

meant that :

(a) in an insolvent ligquidation of a company where there
have beenn mutual debits and credits or other mutual
dealingg  hetween the company and anether party,

set-off applies; and
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3

{&)

The

only the net bhalance is required to be paid to the

liquidator or proved for in the liguidation.

HKMA was therefore proposing to introduce a wider

recognition of pilateral netting into the capital adegquacy

framework provided certain conditions were met. These

included :

{(a)

(b}

(e)

(d)

(e)

that the contract was in writing;

that the contract created either a single claim or
obligation to recelve or pay a sum certain following
a default or insolvency in respect of those off-

halance sheet transactions;

that the authorised institution obtained a
confirmatory legal opinion  that its netting
agreemenﬁs were enforceable not only in Hong Keng but
alse in the Jurisdiction where the counterparty is
chartered or, if a branch, in the jurisdiction where

the branch was located.

that the authorised institution continually monitored
changes in the relevant Jaw to ensure that their

netting contract continued to be enforceable;

that the contract was not subject to a walk away

clause; and
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{f) that adequate file documentation was kept to support

the netting of an off-balance sheet rate contract.

Tf bilateral netting was permizsible upder Hong Kong law
{and this appeared to be the position), this would clearly
benefit Hong Xong as a financial centre given that
business would gravitate to those centres where it was
permitted. Members were supportive of  these
developments, A confirmatory legal cpinion that netting
was permissikle under Hong Xong law Wwas necessary to
reassure not only the HEMA but also overseas regulators.
In the UsSA, for example, specific legislation had been
enacted to deal with off balance sheet transactions. A
similar legislative approach was not ruled ocut in Hong
Fong but at the moment this did not appear nhecessary given

the confirmatory legal opinion received by the HEMA from

the Hong Kong lLaw Scciety.

80



81 Appendix 1

|
Amendmen to the 1988 Capltal Actord for Lilateral ulnlng

o [a the last Sf:mmna uf th:, ﬁrstparasrzph on pagl: I‘E {ﬁ.nm:x 3] ﬂf r.he 1933
: '_.'Capm‘l Acsord tht. watd :u‘l:. s te.ph.ccd with * mljf bc“' T T T
R . The i-.-nguzge hc.low replm:&s page 35 {}mnc.x 3] nt‘ thc. 1933 CapiLaI Accnrd in
rcspacx of the Tecognitian of bildlerai nering for the pirpoie af aalwlanng capml
'mquucmcnts The ﬁ:umum numhus ae as they would I.ppc.:lt n 'd'u: revised &p:ul Accord.

"Careful mnsldmunn has been gwm m thf.-. issue of bllatcn’l nettmg, be.,

- weighting the net cathec \han the gross claims with the same m!.ml.r.rpiﬂms ansmg out of the
full range of Forwards, EwWaps, options and simitar dertvative contracis.S The Corasities is
concermed that if a liquidator of a failed counterparty has {or May have) the dghi 1o unbuadle
netied conrracts, demanding pecformnance on those contracts favourable 1o the failed

- counterparty and defaulting on unfavourabls conn:mhlherc is 1o rkduction in tounterpacty
risk . O T TR . ) .

Accosdingly, it kas been agreed for capital 2dequacy purposes, thait
(2) Banks maynet transactions subject to novation under which 2ny obligation
. between 2 bank and its counterparly te delives a'given CUTTENCY on gt*rc.n value
date is automaticalty amalgamated with al okher nhhgatmns for the same
currency and value date, legally substituting one smgl: amuuni fnr the previgus
gross ﬂhhgamns '
{b] EBanks may also net transacuions sub;ur:t to any legally vaud form of hﬂa.tm'.
neding not coveged in (a), including other forms of novation,
() Tnbothcasas (a) and (b), a bank will need to satisfy its national supervisar that i
hase? . . - A
{1)  a newing contract of agreement with the coumerparty which creates a sirigle
legal obligation, covening all included iransactions, such that the bank
would have either a claim Lo receive or obligation to pay only the nel sum
of the positive and n::.galivc _ma.rk—lfa-mafknt values of included individual

v il 1
G Paymenis netting, which i designed 1o ceduce the operalional cosly of daly sstilements. will 5 be 1
meogrised in e capital framewock sinez the counterpany's gross obligations are noL in any Wiy
l[l’bﬁlﬂd ‘ r

In casty where ap agfeement a8 descrived 1 (2) has been reeagnired prior t¢ July 1994, the superviser

wAll datermine wheier any addidonst neps xe seestsory Lu.nmhr itself 1hat the qlmnaut Mmeets the
' mqui.l:.mcnl.s sct out below,  © 8 1
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-1 .
o

-

oy ey

transactions in the event 2 wuntcrpmy fails to pr:rf-::rm duc 10 any of the
followiag: dcfault, bankruptoy, Ilqmdalion ar similar mrcunutmn-u
'(2) wmiuen and reasoncd fegal apinioas that, in the cvent ﬂf‘ a icgai chatlenge,
the relgvant courts and 1dmm|straum authﬂﬂh:s w::.uld find th¢ bmk‘s
. -:.xpasure 10 ba such e nd a.muunt l.mdt:r b =i

. e LR S
: AR du-. Iaw :dtcuun h
. | _. Gf'lh‘ﬂj'lm wm Whll:éi']r‘!.: ?;E.Eﬁ Wy’*

. C law of the junsdml.lon m whml-.l thc hran-ch :s luc.a.tcd“
"+ the law that guvcm,s the mdw:du:.! h'arl-smwns ami

. thelaw that gov:ms a.n}r mntract ot agrmcnt nmmary to <ffect the
netting, E

.- The national supe:msuf, at'mr mnsu!tauon whm nw:ssary mth othcr '
relovant supervisors, must be satisfied that the netting is enforceable under
the laws of each of the relevant jurisdictions:®

(3) procedures in place o ensure that the legal characteristics of netting

., - ATangements are kept tnder review in the hght of pnsstblt changes in
N rdavam Taw, "

Contracts containing walkaway clauges wiII nat be c.lig{hiﬂ for netling for the
purpose of c.aIcufa.ting ﬁpital Teiremens pursuant to this Ageord. A wilkaway clause is a
provision which permits a.ﬁnn;dcfa.ulling ¢ounterparty % make only limited payraents, ot no .
payment at 21), to the estaze of 2 defanlter, even if the defaulter is a net'creditor.

For banks using the gurrent exposurswerhod, eredit exposure on bilaterally
netted forward cransactions wilf be calculated a8 the sum of the net mark-to-rnarket
replacement cost, if positive, plus an add-on based on (he notional undectying principal? The
scale of add-ons to apply wiliqba the same as those for non-netted transactions as set out in

this Annex. The Committee will continie to rovigw tha scale of add-ons to make sure they are

appropriate. For purposes of calculating potmﬂia! future credit exposure to a netting
counterparty for forward foreign exchange caniracts and other simitar contracts in which |
notional principal is equivalent to cash flows, notional principat is defined as the net receipts
falling due on cach value date in each currency. The reason for this is that offseiting contracts

in the game Currency rr}atunng on (e same date will have lower pntcntial futire gxposure a8
well a5 lower current cxposurs.

- I -
Thus, If auy of these tuperdsarg is dissatisficd aboul eaforssabifity under Us taws, the oanring gontract
or agreemeant will aot mest this condition and pelther counterparty could obtaln suparvisory benefi

Supwmrs will ukl dare w3 eogurs that Use ldd-ws are baged.on nh'i'-ﬂlvc rathr,r thin spparcot nnmﬂ-ﬂ

is ehartéred and, < e

tf t!'u:. fnragn b:anch QF lbauntq-p::ty is '[n\,rﬂ[vgd_' :hm a!su ut{dm- t,']g ‘f?{ _'? e



. - . :"I.l];“r lJJ.---. I-‘s:.::;:-' .I|... _....'._-.-p .

The qngmal expasure m-:.th-:-d may :l:n be usc.d t‘nr transzcuuns subjc.ct o
netiing :.gr:crm:nts which meet the above legal rcqurmrm:nts until market risk-relatcd capital
cequircments afe implomented, 2t which time the original sxposurc mcthﬂd will ceasc 1o Le

.available for banks supervised acmfdmg to this hcmrd*“ Thﬁ cunvm’smn factors to be used

L 'dunng thc u:msmanai period whm c-al::ulahng the cru_?_l;f t_'-;pcsum af EiTa't;:fally nc.ltcd
B msaawns .‘?ﬁ!l.hq_ﬁ'.ﬁ“_?ﬁ:;i‘ N “-. --
m{unl}' _
Less than ote year - S GJS% - ; 15%
" One yexr mdlm than two ycars S otsw 5'-_ Y £
S (u-. 15°.«s+1.25%)

,These Factars represcnt a reduction of approximately 25% fom those on page 29
of the Accord. For purposes of calculating the credit cxposure to a nelting counterparty
during the teangigional period for forward foreign exchangé cantracts a¢d other similar
contracts in which notional pnnmpal is equivalent to cash flows, the credit conversion factors
On page 29 of the Accord cnuld be applied to the notional prmctpa'l whioh would be defined
as the net veceipts falling due on each valuz date in each cugregey. fn no case could the
reduced fa.v:-tuts above be applied w mes notienal amounts.”

4

——

10 . Where sppropriate, cationat supervisors may ﬂlﬂ%ﬁiﬂidﬁﬂ trasyition peried, bul 1 oo case lensed
than [1 meoaths, . : o
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Chapter 17

Company Inspections :
Sections 142 to 152F of the Companies Ordinance (CO)

Summary of Recommendations

17.1 At the 210ist Meeting of the Standing Committee members

17.2

cancluded that the existing legislative framework
governing the appointment of Inspectors by the Financial
Secretary to undertake Company Inspections was adequate
and did not require alteration. In addition members
believed that the <ourrent procedures under which

inspectors operated were fair and reasonable.

Background

The powers conferred ch the Financial Secretary under the
O to appoint inspectors have several purposes including
the protection of sharehclders and others from the
fraudulent misconduct by <directors of a company. Under
Section 143{1){a) of the O the Financial Secretary is
required to appeint one or more Inspectors if a court
declares that a company's affairs ought ta be
investigated. Other provisions also govern their
appointment either on applicatjon by the shareholders or
indeed on the Financijal Secrefary's own initiative if the

circumstances wayrant it.
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17.4

Oon the conclusion of the investigation the Inspector is
obliged to report to the Financial Secretary with his
findings. Az Palmer on Company law, 22nd editjon, pages

74~12 has put 1t :

" The repoert is not itself a legal decision, nor are
the opinions of +the inspector exXpressed therein
binding upon any person in the manner +that a
judgement of the court ‘is. 1t is merely an
expression of the findings and opinicns of the

inspector. "

Arigsing out of the report the Financial Secretary may

decide to :

" {a) prosecute any wrongdoers under the criminal law

if there are grounds to de so} or
(p) wind up the company in the public interest; or

{c) bring civil proceedings in the name of the

COMPany . n

17.5 Mr. Dawvid Pannick, Q.C., 2n eminent UK lawyer, has called

for legislation to curb the powers of Inspectors appointed
under equivalent UK provisions. {Please refer to his

articleg in the 25 March 1994 isgue of +the Tines
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Newspaper.) 0f wmajor concern to Mr. Pannick was the way
in which evidence was ceollected by Inspectors - they can
rely on hearsay evidence; the person being investigated
hat no right to see all the paterial relied on or to
cross-examing those whe make allegations but only to know
the substance of the changes. He thought this was wrong
and that there was a case for the reform of the law to
vonfine the discretiomary powers of inspectors and to

impose higher standards of procedural fairness.

During discussions, =embers considered that the issue was
extremely important given that regulators in Hong Kong
were becoming increasingly strict about the way in which
the affairs of companies were being conducted. However, a
balance had to be struck between, on the one hand, giving
inspectors +the power <to properly investigate and, on the
other, ensuring that the rights of those directly affected
by the investigation were respsected. Concerns were
expres=sad that if new procedural rasguirements {as Mr.
Pannick proposed) were enacted, they would provide those
with the motive of obstructing Iinspectors wilth the
additional means of doing so. This would prevent
Inspectors from completing their work in a timely mannexr
and at a reasonable cost. Experience had taught that
company investigations were already large, complex and
very expensive and new procedural regquirements would add

to them all.

86



17.

87

Members who had been invelved in inspections in Hong Kong
were of the view that hitherto inspectors had not acted
oppressively. éreat care had beean taken in the use of
‘hearsay evidence' and invariably reference was made teo
its use in the Iinspectors reports. In addition if an
inspecteor intended to criticise scmebody in his report,
that parson was first given an opportunity of responding,
As a result, there was a general reluctance to curb the
present powers of inepectors. Rather, given the history
of inspections and the difficulties of abtaining evidence
especially in insider dealing cases, several members

believed that there was a case for widening their powers.
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chapter 18

Amendments to the Companies Ordinance

Background

18.1 At the 1l00th Meeting of the Standing Committee, nembers

18.2

supported the Chairman's suggestion that the professional,
commercial and business seactors of Hang Kong should be
invited *to wsubmit a list of possible amendments to Hong
Kong's company's leglislation. The Chairman believed, and
memkers agreed, that the bpusiness community should be
invited to adopt a more pro-active role 1in initiating

legielative changes t¢ the current legal framework.

At Appendix 1 is a list of suggested topics for discuasion
put forward by some of those consulted. Some of these
subjecte have already been discuased at meetings and
recommandations have been made. The remaining items will

he tabhled for discussion at future meetings.
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Item ¥p,
1.
oo 2
o
3.

Suggested amendments to the Companies Ordinance

Subject Matter

The harmonisation of Sections 140A{2){a) and 140A(3)(b) to snable

creditors as well a8 members to receive the ayditors rasignation

gtatenment.

To clarify whether the profit and loss on the disposal of

investments constitute income under paragraph 13{1) (g) of the Tenth
Schedule.

To congider the repeal of Sections 1412 and 141B which contain
special provisions for financial accounts for the vyears ending
before 30.9.75 and for the firet final year ending after 29.9.75

respectively.

Marvin E.T.

Cheung

Marvin K.T.

Cheung

Marvin K.T.

Cheung

T xTpusddy

QD
o



item No,
g,
5.
D
>
6.

To amend Section 157H (prohibition of loans to and guarantees on
behalf of directors by cnmpaniés) to allow for shareholders in
private companies to ratify retrospectively the provision of

security.

To simplify the procedures for corporﬁte authorisation with regard
to the execution of documenta. To moderniss company administration
by e.g. allowing for the execution of wminutes by fax, holding
naetinge by telephone etc.

To provide for "migration provisiona" to permit the change of a
company's Iincorpeoration to another jurisdiction whilst remaining the

same legal entity,

HEAB

06



item ¥No,
7.
a8,
(W
s
g,
10.

Reviewing the provisione of 'Table A' and in particular regulation
81 which contains restrictions on borrowing and the creation of
security by companies. _

Toe update the tinancial disclosurg requirements set out in the Tenth

Schedule and in Section 161.

With regard to the issue nf! Prospectuses, to harmonise the
provisions set out in the Third Schedule with those contained in the
listing rules. !

T consider a geparate ordinance for public or listed companies

which would include provisions to regulate financial advisers with

regard to public offerings.

SEHK

SEHK

SEHK

16



ltcen ¥o.
11-
12.

(4 ]

[y
13.
14,

To conslder the repeal of Sections 123(4) and 126(3) which empower
the Financial Secretary fto override statutory accounte disclosure

regquirements.

To amend Sectlion 126(2) +to allow for the ﬂﬂpsolidation of the
financial statewents of a subsldiary drawn up to the same date as

the holding company.

To amend Section 141 teo require an auditor to consgider whether the
informatlon given in the directors report ie consistent with the

audlted accounts.

To amend Section 141C to confine the Auditors Report to the audited

financial statements and not, in addition, to the directors report.

HEKSA

HESA

HEKSA

HESA

¢6
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15,

1ls.

i7.

13.

15.

To modify the audit report reéuiramnnts with regard to exempt

companies under Part III of the Tenth Schedule and Section 141D.

To oconsider reducing the minimum number of sharéhpidlrn required by

a company from 2 to 1.

To consider the definition of a 'Private company' with regard to

overseas companles under Section 336(6).

To amend Section 239 te provide for a certificate of dissolution

either automatically or upon request, once tha liquidation process

is complete.

To amend 33A to provide for a shorter peried with regard to the
retention of an authorised reprepentative once an overseas company

has been de-reglstered.

HEKSA

HEEA

HESA

HESA

HESA

oo
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20.

21.

22,

23,

24.

25,

To introduce statutory backing for accounting standards.

To update and revise Schedule 10 and other accounts disclosure

requiremants.

To review tha position of overseas incorpnrated cpmpanies whose

cperatlons are undertaken within Héng Kong.

To amend Section 209B(b) by daleting the references to Sectlons 182,

L

183 and 186.

i
Te consider the harmonisation of Sectlons 1571(3){b) and 157I(2) -

the former negatives the effect of the latter.

To extend the provisions of Section 168A (the alternative remedy to

winding-up in cases of prejudice) to companies incorporated

HES2

HESA

HESA

Bar

Association

Bar

Association

Bar

Asgociation

ve



Item Mo,
26.
27.
o
G
28.
29.

overaeas.

To consider amending the definitlion of 'place of business' in

Bection 2341,

In respect of listed companlies, and with the advent of a central
clearing system, t¢ amand Section 71A by providing for a simple

letter of indemnity to replace the current procedural regime.

Ts allow for subsegueant alterations to a company's Articles of

Aassociation to be registered by way of reprinted articles.

To amend Section 158(5) to respeal the reference to the minimum age
requirement for a director which is already contained in Section
157C.

Rar

Associatlon

ICSA

IC5A

ICSA

<6



a0,

3l1.

iz.

33,

34,

To consider the repeal of Eﬂﬂtiﬂi 15%0(3] - the filing of notice of
a director's resignation. i
|
To eXtend the requlirements of 'Form I1Y of the camﬁanieu {Forms)
requlations (pursuant to Section 55) to all alterations of capital

provided for under Section 52.

To amend the reporting regquirements on the allotwent of shares and

to extend the general meeting consent wlth regard thereto,

To alter Section 18{2) to provide that all statutory declarations be
made by professional company secretaries, solicitors or professional

accountants.

To amend Section 233 to allow for the statmtory declaration

ragarding solvency to be sanctioned by way of a board resolution.

ICSA

ICSA

1CSA

ICSA

ICSA

a6



Item NoO.
is,
16.
(4]
=J
37.

To disallow Articles of Association from providing that the business

of a company can be undertaken by the resolution of the majority of

directors, in lieu of a properly convensd meeting.

\ )
Te consider amendments to Section 111 to enable private companies to

dispense with AGMs or to introduce provisions to enable the business

of an AGM to be undertaken by way of written resolutions.

To clarify the statutory meaning of Section 116B which provides that

resolutions signed by all the members are deemed to have been passed
|

at duly convened meetings of the cémpany.
; :

1

Froposed by

IC5A

ICSA

ICSA
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15.1

19‘2

19.3

98

Chapter 19

Recommerdded Practice on Independent
Non—-Executive Directors {ID)

Background

At the 104th Meeting of the Standing Committee a paper
titled : Recommended practice on ID was tabled for
discussion. Thizs had been drawn up by the Stock Exchange
of Hong Koeng to offer basic gquidance on  the
gualifications, appointment and the role of ID to the
boards of listeﬁ companies. A copy of the paper_is at

The objective underlying the recommendation by the Stock
Exchange for the appeintment of s=och directors was te
enhance the effectiveness and professjonalism of the
hoards of listed companies in Hong Kong. Improved
corporate governance would assgist in maintaining Hong

Kong's posjition as a respected financial centre.

During the couree of the discussions members were advised
that another objective of the recommendations was to
tackle the 4difficult and thorny issue of ‘connected
transactions'. When a listed company was involved in such
transactions, ID were expected to act as independent
watchdogs to ensure that the interests of the company and

its shareholders were protected,
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Some nmembers pointed out that in the USA and certain other
western countries, 1t was common to have more ;D than
executive directors on the main board. They provided real
supervision over a company 's arfairs and whilst Hong Kong
lagged behind many other countries in this regard, the
proposals of the Stock Exchange were clearly a step in the
right direction. Their recosmended tenure should be for
at least two and not more than four years duration. ID
could Pbke removed by the board for the same reasons as any

other director e.g. breach of fiduciary duty.
Members endorged the recommendations set out in the

paper. They hoped it would help to improve the standards

of corporate governance and business etlics in Hong Kong.
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THE STOCK EXCHANGE OF HOMNG KONG LTO .
Appendix 1

Standing Committee on Company Law Reform

THE STOCK EXCHANGE OF HONG KONG LIMITED

RECOMMENDED PRACTICE ON
INDEPENDENT NON-EXECUTIVE DIRECTORS

In the commentary that follows, basic guidance on qualifications, appointment and the role
of independent non-executive directors is provided to help boards of listed companies
approach the requirement for appointing independent non-executive directors with greater
clarity and assurance.

Please note at the outset, as 3 matter of importance, that this commentary does not amend
or supersede and is not part of the Listing Rules nor does it displace the general law applying
to directors of companies nor is it a substitute for legal advice.

1. QUALIFICATIONS
1.1  Character and Integrity

-~ Each director, whether- executive or non-cxecutive and, in the latter case,
whether independent or not, has a fiduciary duty to the company. The duty
requires the director to display the utmost good faith and honesty in all his
dealings with the Company or on its behalf and prohibits the director from
putting his or her persocal or business interests, or those of nthr:rs, above the

interests of the company.

Prior to appointing a candidate 10 the directorship, the board must be satisfied
that the candidate has the high degree of character and integrity that would
reasonably be expected of one who must meet a fiduciary’s duty. '

1.2  Independence
Generally, any relationship with the company or others, or any personal
interests, that could prevent directors from objectively exercising their
informed judgment will bring into question their independence. Thus,
independence is more likely to be questioned if the director:-

owes allegiance to a particular shareholder or group of shareholders;

15 on the board specifically to protect the interests of a third pany;

15 of was connected 1o a director, t]'.tc chief executive or substantial
sharcholders;

holds more than one percent of the total issued share capital;
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2.

relies for his or her livelihood on his or her remuneration as a
director;

is a current or former cxecutive of the listed company; or

has or had 2 financial or other interest in the business of the company
or its subsidiaries.

This list should not be considered exhaustive as other factors affecting one’s
independence may certainly arise.

1.3 . Experience i

Each director, including a non-executive director, has a duty 1o act with
reasonable skill, care and diligence in the affairs of the company. Relevant
experience, which may be experience gained in a different industry or
business, and 2 mature sense of judgment help to ensure that the director will
be able to discharge this duty. Complementary sikills and experience
balancing those of the overall board would be particufarly valuzble.
Moreover, in order to be effective during board deliberabions a director should
possess the experience and judgment needed to gain the confidence and respect
of fellow board members.

APPOINTMENT

Independent non-executive direciors should be recruited against a full specification,

be formally appointed by a formal and objective process and enjoy fixed tenure. This

guards against appointment by a faction and against arbitrary removal from office.

Conditions of appointment, including as regards tenure and remuneration, should be
se{ out in a written appointment letter, .

Reappointment should not be automatic. Termination by the company of a non-
executive director’s appointment during tenure should only be possible by decision
of the fuli board and in the eveni of a material breach of contract. Tenure should not
be overlengthy, as it might become difficult for the ron-executive director 1o sustain
full independence and objectivity over time. A period of two 1o four years is
generally recommended.

Before accepting appointment, an intending independent non-executive director should
understand the commitment that will be required in terms of time, effort and
responsibility. Acceptance should not be lightly considered. It must be understood
by ali that independent non-executive direciors, regardless of whether they are
appointed for their expertise or professional skills in a particular arca, must actively
participate and contribute substantively to the overall work of the board.
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3 ROLE OF THE INDEPENDENT NON-EXECUTIVE DIRECTOR

The law does not distinguish between executive directors and non-executive directors.
All directors bear the same principal responsibility 10 promote the best interests of the
company and its sharehelders in directing the company's business and affairs, All
directors have the duty 1o act honestly and in good faith exercising due skill, care and
diligence. An essential role of the independent non-executive director is o help
ensure that the interests of all shareholders, and not only the interests of a particular
faction or group, are indeed taken into account by the board.

A second important role of the independent non-executive director is to help ensure
that the relevant issues are subjected o objective and dispassionate consideration by
the board. To assist the director in this role he or she must receive the same quality
and level of information as any executive director. The independent non-execytive
director is entitted to ask for relevant information and 10 receive the same in sufficient
time to enable him or herseif o make a fully informed contribution to discussions at

board mestings.

A third important role, again shared by all directors alike, is supervision of
management.  Generally, supervision of management involves formulating and
establishing policies and procedures covering significant areas of the company's
cperations, monitoring the implementation by management of those policies and
. procedures and when prudent or necessary providing for independent third party
review and testing of compliance with board policies and procedures, applicable laws
and regulations and the compleieness and accuracy of information provided by
management. This is not 1o say that the non-gxecutive director wiil be involved in
day-to-day operaticnal matters, but he should be expected and encouraged 1o speak
out firmly on these issues from a supervisory perspective and one independent of

management.

In light of the above, you may wish to consider whether your existing arrangements with any
independent non-executive director already on your board should be altered or otherwise
formalised. '

Tt is hoped that by their presence, independent non-executive directors will add to the
effectiveness and professionalism of the boards of listed companies in Hong Kong, and that
improved standards of corporate governance will aid in maintaining Hong Kong's position
as & respecied international financial centre, :

LR b b

Hong Kong, 22nd November, 1994
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20.1

20.2

Chapter 20

Tenth Annual Report of the Standing Committee

on Company Law Reform

Background

The Tenth Annual Report was tabled before ExCo on 26 July

1394 and before LegCo on 28 July 1994. It was circulated
to the professional, buslhess and commarcial bodies of
Hong Kong on 9 September 1994, following on from which a
number of responses had been received and which were

tabied for discunassion at 103rd Meeting of the Standing

Commlttee.

The Hong Kong Assoclation of Banks (HKAB) was requesting
the Standing Cnmmitfaa to reconsider its decision not to
include in the Disgqualification of Directors 1Eqislﬁtion
provisions similar to Section 600 of the Australian
Companies Code. Broadly speaking, this provision applied
to a person who had bkeen a director of two or more
coppanies which had been wound up as insolvent within 7
years of each other and where <the ordinary unsecured
creditors had received less than a 50% dividend. During
discussionas, the ©0Officlal Receiver advised that HKABR had
possibly overlocked Part IVA of the Companies Ordinance
which c¢ame into effect on 30 May 1994, A director could
be reported as being unfit even if he was involved with

only one insolvent company and this could inelude the
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20.5%
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level of a company's insclvency. The position was being
monitored by the o©Cfficial Receiver and a report would be
tabled before the Standing Committee cn how the
disgqualification of directors provisions were being

interpreted by the courts.

The Hong Kong Society of Accountants (HXSA} reguested that
the Stock Exchange should implement the recommendations of
the Cadbury Report or Audit Committees. However, the
listing committee of the Stock Exchange bad reviewed the
recommendations and concluded that it would be
inappropriate for them to be adopted in full. The
compmercial climate in Hong Fong was different from that of

the UK.

The HESA had asked the Standing Committee to review the
twin questions of the inner reserves of banks and the
disvlosure requlrements set out in the Tenth Schedule.
Bowever, the Hong Kong Monetary ARuthority hoped to be in a
position to come to a view on the issue once it had

completed a review and consultation exercise.

The HESA disagreed with the Administration's proposal to
raise the 1limits for preferential payments of wages etc.
to foermer employess to the levels set out in the
Protection of Wages on Insolvency Ordinance. However, the

question was still under consideration within Government.
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The HKSA has suggested that the financial discleosure
regquirements set out in the Companies Ordinance should bhe
updated in line with the best practice gquide issued by the
HKMA tco authorised instituticns on financial disclosure.
A4 the listing rules were also being updated to demand
greater financial transparency in the accounts of listed
companies, it was sensible to bring the Tenth Schedule

into line.
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