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Major Changes affecting Directors
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HEBEL

Business review

J %’rﬂ%@ﬂ%ﬁﬁﬁ%%%%VTJJJD)\%%%%??E  MZE R ELLTE
The new CO requires a directors’ report to include a business

review which should cover the following information of a
company

* NEEBHTEESR

a fair review of its business

o N E] Y R b R B BN 2R T
a description of its principal risks and uncertainties
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EHEN &)

Business review (cont’d)
o]

o (EMBUERESEER A - A AR BN ER B
particulars of any important events affecting it which have occurred since
the end of the financial year

o NFEEEBMEE PR IR AR TR
an indication of likely future development in its business

o PETAEINERIRBCRNGEN - BiEA BT HHAE R BN ARIAD R
FGI AR
a discussion on its environmental policies and performance, including
compliance with the relevant laws and regulations that have a significant
impact on the company
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EHEN (&)

Business review (cont’d)

o NEEHEE - BE R ALER o DU BLEAN N LA ER
EEWN-Z JIPAGIENE IS JiN-rE YN o O AL E
(55388 K fF#5)
an account of its key relationships with employees,
customers, suppliers and others that have a significant
impact on the company and on which its success depends

(section 388 & Schedule 5)
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EBEG ()

Business review (cont’d)

o NN /AR H R A
The following companies are not required to prepare a business
review -

o TTERSCHEE TSR AAE

companies falling with the reporting exemption

o B TR TTIEERR T IVFANATE] - (HIBIRTS%AYEL Bt A
a private company that does not fall within the reporting exemption with
75% approval from members

o EANERSHEEEAT (55388(3)%)
a wholly owned subsidiary of a body corporate (section 388(3))
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HERREMGEE - BFIREIMTE

Directors’ duty of care, skill and diligence

o B (NEIFRH) ZARMNEFHRALIGEE - £7 KBS IATERINRSL - 1
TR A O IR IE A -
There is no provision in the old CO on the directors’ duty of care, skill
and diligence. The common law position in HK is not entirely clear.

° f HRBIT > BRI ACEAYE i&'&ﬁ)ﬁi”ﬁﬁ% ED%EIEH/‘EE
A EH DL RO ATE TSR e A0V - BT R AT
Under the new CO, a director must exercise reasonable care, skill and
diligence, i.e. the care, skill and diligence that would be exercised by a
reasonably diligent person with —
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HEAREMEE - BOTREINTE (8)

Directors’ duty of care, skill and diligence (cont’d)

o TSI ATE %Jw FEE?EE?}E%‘E‘SJ NPT T YR & B — AR
By e (TR ) R

the general knowledge, Skl|| and experience that may reasonably be
expected of a person carrying out the functions carried out by the director in
relation to the company (“objective test”); and

* JERARG BN - B0 R AER( T EBUEAT ) (ZB465(R) -
the general knowledge, skill and experience that the director has (“subjective
test”) (section 465)

o HBEINEMNFERESE -
The duty also applies to a shadow director.
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B EENT R
Ratification of conduct of directors

. Lmﬁﬁﬂz %3 KBRS Emw%wémﬁ%%? RH - UL E
HE ;/%E'I-f/k}_"’ HYS5 » SOl E SLMEEE A B

? é%tﬂw%” B A TR AR &ﬁﬁbﬂzﬂ/kﬁ (BBAT3M%) -
Ratification of conduct involving negligence, default, breach of duty or breach of
trust is by resolution, disregarding the votes of a member who is a director in
respect of whose conduct the ratification is sought, or who is an entity connected
with that director or holder of any shares in the company in trust for that director or
entity (section 473).

tﬂi

o AN EIR B —EEEE IV ER AR Eﬂﬁﬁ%ﬂiﬂ\kt‘ﬁﬂf}ﬁtﬁ IS -7
EE%WEWFW%@T&&W%M«M%EE%%H’M@J (5473(6)%)
Does not affect the validity of a decision taken by unanimous consent of the
members or power of the directors to agree not to sue, or to settle or release a
claim made on behalf of the company (section 473(6)).
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HEENR S

Transactions with directors

o BANRAERZ Mﬁ KB AR Z I HEIE » DLUELE B % Bl AR A -
BIORET2 ~ [FJE# ~ B -
For public companies the prohibitions on loans and similar transactions
are extended to cover a wider category of persons connected with a
director. For example, adult children, cohabitees, parents.

o BAERAERENE - AEERGIAL - ABRIVEAEEE - 15
) HIE %J\E&A%J\ (F486f% ) -
Connected entity includes family members, person in cohabitation
relationship, associated body corporate, specified categories of
trustees and partner (section 486).
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HEENR S ()

Transactions with directors (cont’d)

° %;i‘w’iz&aﬁééﬁﬂf‘ﬁ%ﬁﬁ{%ﬁéﬁﬁtt}ﬁ  ATETARI S (55496Q2(b)()
) o
Disinterested members’ approval of the transaction is required in the
case of public companies (section 496(2)(b)(ii)).

o ARAL - BRAESE - GRIMELR - DRIEEIA > AFEAL S
AL BRI A FER AL -
Interested parties: the relevant directors, connected entities and any
person who holds any shares in the company in trust for these
persons/entities.
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HLEERNR S ()

Transactions with directors (cont’d)

o RJIMER - SIATHHTER RIS R BIIMA N

To facilitate business, new exemptions and exceptions are introduced

o CUBSEC BT AR LT S5E
exemptions from prohibition on loans etc with prescribed approval of
members

o (EENHEEFEETHNOESRAS%E ) NYEREE (55505(%)
exception for small loans etc not exceeding 5% of net assets or called up
capital (section 505)

& AR TR - B (HEARRE T S - SR A S E TR AR
ORI - (B2 A R RUE TR (55507 K£508(5% )
exception for expenditure on defending proceedings etc or in connection
with investigation or regulatory action, subject to requirements as to
repayment (section 507 & section 508)
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BIEENRS (@)

Transactions with directors (cont’d)

B (AEIRGD BIFIEHEREMER - REREALT -
The criminal sanction in old CO is removed. Civil
consequences only -

& G AHAFHRHEORMEERR - EABIIMEN
voidable at company’s instance, with exceptions
o EERHMAFRERAEELE

directors and others liable to account to company
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Transactions with directors (cont’d)

CR

HH (R RS B - WBATAT  AIEEE Y
#HE o AUEFID A N SRR AR ATy —2E (585341%) -
Members’ approval is required for directors’ employment for a guaranteed
term exceeding three years. For public companies, the votes of the
director or the person holding shares in trust for him must be disregarded
(section 534).

B A E e i B R o

SR LA 17 7E ATy B - ELA RS :
Sl ESEFHHIAEL (58516(3) 5521(2)

HYERG R LR DR AR
) -

The prohibitions on payments for loss of office are extended to cover
payment to entity connected with director or former director and to
payment to director of holding company (section 516(3) & section 521(2)).
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PRI 5 ()

Transactions with directors (cont’d)

o EAMEE LA FEEGY R EANE (7 &R R A #
The ambit of disclosure of material interest in contract of significance
with the company is widened

o HE TG K TEEE  TIMER TE4Y
covers “transaction” and “arrangement”, instead of just “contract”

* QBT AE o FEE A E BB AR AT EA = (TR
TG o EHRICTFRAFFRIGRAIERSN (55536(2) ~ (B)fFR)
for a public company, the scope is widened to include material
interest of entities connected with director, except interest that the
director is not aware of (section 536(2), (5))
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HEENR S ()

Transactions with directors (cont’d)

* WFEMERGH T HEREE )  mAMER THE

disclose the “nature and extent” of interest, instead of just “nature”

* JREERELES (F540(1)Fk)
also covers shadow directors (s 540(1))

o STHHHAIGEHVRE R (555372539f%)

procedures for declaration of interest are set out (s 537 to
s 539)
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B A EEEN R 2 &
Major Changes relating to Company
Administration
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EHAR

Written resolution

CR)

B (LEREY) AT ARELRESE AR -

The old CO does not provide for the procedures for proposing and
passing a written resolution.

BT FEE N BB A S - SRR & sk LA R T
HIEUENS - AL ARSI [ o e TBZE GRS
TEHI(3548(5%) - PISMEN-RATALBENEE B A -

Anything that may be done by a resolution passed at a general
meeting or class meeting, without any previous notice being
required, may be done by a written resolution (section 548).
Exception - a resolution removing auditor or director.
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HHAHE (8)

Written resolution (cont’d)

fie R T R AR P
Procedure for proposing and passing a written resolution

*

CR

R OGRS WY B TR R R (55549 52552(5)
The directors or members holding 5% of total voting rights may
propose a written resolution (section 549 & section 552).

%ﬁfﬂ?ﬁ'ﬂmﬁﬂié&%%%ﬂiw » BEAEIE R BEARISOA (55553
) o

Written resolutions may be circulated by sending in hard copy or
electronic form or by making them available on the website (section

553).

FREEAAR 528 H » sAEIRYERZAIRIFEHAVHAIR (55558(%) -
The period for agreeing to the proposed written resolution is 28 days
or such period as specified in the articles (section 558).
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=HAHE (8)

Written resolution (cont’d)

CR

& EFTAAERERMIN EFOREREETE - 2R EE (55556(F) -
A written resolution is passed when all members who are entitled to vote
have signified their agreement (section 556).

o HRET SRR A R A SIE AR o R B
MFEA )41 000 FHYBRIEE (55551(2)1FF) -

A member who proposes a written resolution may request the company
to circulate with the resolution a statement of not more than 1000 words
on the resolution (section 551(2)).

o ARSI MBI SRR IR - S IER LR S oY
HH L IS RENEME - AN A EREER S (55554(1)(F)

A company is not bound to circulate the statement if the Court is
satisfied that the right is being abused or being used to secure needless
publicity for defamatory matter (section 554(1)).

28 EmE 20
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= E ()

Written resolution (cont’d)

CR)

@

EEBSCN GRUEERRAL Bl mEd sl 8 —BE B ERI (5
547(3)(@)f%) -

The statutory provisions do not override any rule of law e.g. the common
law principle of unanimous shareholders’ consent (section 547(3)(a)).

)/—EITE & {{Eé)ﬁ%fﬂz;l BEE - AF RN B R TS AR
5

Artlcles may provide its own procedures for passing a written resolution

provided unanimous members’ approval is required (section 561).

B i M o®
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RERBITRERERS
Dispensation with the holding of AGM

[CR

@

ETFHENT » AT TREERERS
Circumstances in WhICh company not required to hold AGM

*  FTAEBRUEERIGRIEL (5612(1)fF)
If everything done by written resolution (section 612(1))

*  RNEFEA-HKE (55612(2)(@)F)
Single member company (section 612(2)(a))

o REEURE > SUEMBURE SR RIMBEREE - RIREHTEERE
RE (5612(2)(b) 1)
Members’ unanimous resolution to dispense with the holding of
AGM in respect of a particular financial year or for subsequent
financial years (section 612(2)(b))

B i M o®
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EERBITHER B RE (4E)
Dispensation with the holding of AGM (cont’d)

° UG HBITRITERER G-
Where no AGM is held —
* %)E (GHIEE ) FIELAEEEMEUTEE - ZEE 25T (55395 5:396(6)
) -

Directors (failing which members) may appoint the company’s first auditor
for the company’s first financial year (section 395 & section 396(6)).

o REMEBSEER KRS RSO A R S (55430(3)(F)

Copy of financial statements and reports to be sent to the members
(section 430(3)).
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EERBITHER B RE (4E)
Dispensation with the holding of AGM (cont’d)

o BUEBETEFHEERT - FRIFHMIER (554031F)
Current auditor deemed to be re-appointed unless he
declines (section 403).

o WEEZEWE - BB ERGRENZEE (35
396(3) 1)
If reappointment declined, members replace retiring
auditor at a general meeting (section 396(3)).
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ERRBTEFHRERG @)
Dispensation with the holding of AGM (cont’d)

° BIE bR BT RIER B KRG - EAHBELUTEN - ASINERTRE
AGM is required to be held after dispensation if -

& (ERNETORAEIEFETRERE @ ML SRR R TRTRERY
B TE IR &S SRR 3ME H Znué’f-ﬂ (45613(5) (%) -
a member requests the company to convene an AGM by giving notice
to the company not later than 3 months before the end of the statutory
period for holding an AGM (section 613(5)).

o REHREGE » IERERET AR BN GH BRI (556141%) -
the unanimous resolution for dispensing with holding an AGM is
revoked by an ordinary resolution (section 614).
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Engagement of shareholders in decision making

o NEJUIFIFUTE R B R E R B R G R Y R AR PR
VDR » (HAF]RESAE 2% D Era i i AR - m][E]RF 25505
PRl 5 SRR SOAS - BN SR S AHE R S S B
(55582 F761615) -
The expenses of circulation of the statement and the
resolution in relation to an AGM are to be paid by the
company if the request is received in time to enable the
company to send a copy of the statement or resolution with
the notice of meeting

(section 582 & section 616).
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AR S BURTE (F)

Engagement of shareholders in decision making (cont’d)
|

o WEDRERPE AR R - SCEg ] L Er s s iy e b
USSR ASEH B8 - RIS Bl (B Bl (%583 1) °
Company not required to circulate the statement if the right is
abused or is used to secure needless publicity for defamatory
matter (section 583).

o NEESRDISETAFRIAIEAR AR E - HGEERIARENI10% -
The threshold for members to demand a poll is reduced from 10%
to 5% of the total voting rights (section 591(2)(b)).
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BB CRAVIER]

Clarification of the rights of proxy

o BRAEIVERMAISAERES > 28 G I - SZRARLNAKE -
Bk A =k B #( IEENE (56 595(3){$) o B (NEIRGT) REHAAE
244 B I A HRATE A -
Subject to the articles, 2 members present in person or by proxy form a
quorum of a general meeting (section 595(3)). The old CO requires 2
members personally present to be a quorum.

o &E MR AT ER BT - SUTEILL FHIRER © B A > AR
J:b;é:r}i%/;li(ﬁ 5961F) - B (A ElRBl) ST - B N BB
ﬁ*ﬁm% E30E AR B AF -
A proxy may exercise all or any of the member’s rights to attend, speak
and vote at a general meeting (section 596). The old CO allows a proxy
to vote on a poll only.
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EECRAVIER] ()
Clarification of the rights of proxy (cont’d)

o E%A EIRERLARISS A RESL - (AF S R BRI L (55602(%) -
B (AEIRG) RNZAEBHSCHE -
Subject to the articles, a proxy may be elected as the chairperson of a
ghenelrglcnéeeting (section 602). There is no express provision to that effect in
the o .

o WZHEA L GFAAF LR - R R HAFRAVZ(E (55605(%) -
The appomtment of a proxy is regarded as revoked if the appointor attends
and votes at the meeting (section 605).

o FRAA BN AT T2 A (55596(3)(F) -
Multiple proxies are allowed in the case of a company having a share capital
(section 596(3)).
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A TARE TR

Remedies for unfair prejudice

o RN AHESHRAVEIE - DURSERHEL - SCREHAIER -

Extended to cover proposed acts and omissions.

o B (AEEPD) ) W*ﬁ?“:)’m%IﬁJ AR T ER G E ) 16
<0 ‘J’)LL&J#FI'] SRR | PRI
“with a view to bringing to an end the matter complained of” in old CO replaced
by any order “that it thinks fit for giving relief in respect of the matter”
complained of.

D

o [AATIEE T (AT GRS AL ST TS ARISE - o
& f ’ Q%éﬂ A B TR R IR - SR AHEE 2&{%*"
E;(EL (AFAA SR 5 fﬁiﬁ FriAl) (55622L5)) -
Under the old Co, the Winding Up Rules were applicable to unfair prejudice
proceedings. Under the new CO, CJ is given express power to make rules to
regulate such proceedings (see Companies (Unfair Prejudice Petitions)
Proceedings Rules, Cap 622L).
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" SENTEIRR
“multiple derivative action”

o EEMETRAN ZBEIES|A - HRKEERR ML mEST%
BITESR -
Statutory derivative action introduced in 2004. Subsequently CFA
held that a multiple derivative action was possible at common law.

o — T TEEWMIEET B ELTETRMELEE  ARRAE
%ﬁ AT A EIEHI R E1T B AT © FriePlE %
BT o
Amendments were made in 2010 to provide for multiple derivative
action to enable a member of an associated company to bring
proceedings in respect of misconduct committed against a
company. Such provisions are restated in the new CO.
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