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A BILL
To

Amend the Anti-Money Laundering and Counter-Terrorist Financing
(Financial Institutions) Ordinance to apply customer due
diligence and record-keeping requirements to solicitors and
foreign lawyers, accountants, estate agents and trust or
company service providers (collectively called designated non-
financial businesses and professions) when they conduct certain
transactions; for that purpose to establish a regulatory regime
for trust or company service providers and to amend the
regulatory Ordinances of the other sectors; and to make related
and miscellaneous amendments to the principal Ordinance and
consequential amendments to other Ordinances.

Enacted by the Legislative Council.
Part 1

Preliminary

1. Short title and commencement

(I) This Ordinance may be cited as the Anti-Money
Laundering and Counter-Terrorist Financing (Financial
Institutions) (Amendment) Ordinance 2017.

(2) This Ordinance comes into operation on 1 March 2018.
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2. Enactments amended

The enactments specified in Parts 2 and 3 are amended as set
out in those Parts.
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Part 2

Amendments to Anti-Money Laundering and Counter-
Terrorist Financing (Financial Institutions) Ordinance

3.
(1)
(2)
)
4.

(Cap. 615)

Long title amended

The long title—
Repeal
“institutions”
Substitute

“institutions and designated non-financial businesses and
professions”.

The long title—

Repeal

“of the relevant authorities”

Substitute

“of the relevant authorities and regulatory bodies”.
The long title—

Repeal

“operators;”

Substitute

“operators; to provide for the regulation of the operation
of a trust or company service and the licensing of trust or
company service providers;”.

Section 1 amended (short title)

Section 1(1)—
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Part 2
Clause 5 C2127
Repeal
“(Financial Institutions)”.
5. Section 4 amended (immunity)
After section 4(1)—
Add
“(1IA) A regulatory body does not incur any civil liability
for anything done or omitted to be done by the
regulatory body in good faith in the performance or
purported performance of a function conferred or
imposed on the regulatory body by or under this
Ordinance.”.
6. Section 5 amended (Schedule 2 has effect with respect to

financial institutions)
Section 5(11), definition of specified provision—
Repeal

64, (4)37‘

7. Section SA added
After section 5—
Add

“SA. Schedule 2 has effect in relation to DNFBPs

(1) Schedule 2 has effect in relation to a DNFBP in
accordance with this section.

(2) An AML/CTF requirement applies to a DNFBP of
a particular type if the relevant provision by or under
which the requirement is made—
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€)

(a) states that the provision applies to a DNFBP
(without limiting the type of DNFBP) or to the
particular type of DNFBP;

(b) requires a DNFBP (without limiting the type of
DNFBP) or the particular type of DNFBP to
comply with the provision; or

(c) otherwise applies the requirement or the
provision to a DNFBP (without limiting the
type of DNFBP) or to the particular type of
DNFBP.

An AML/CTF requirement that applies to a DNFBP
who is an accounting professional or a legal
professional only applies, when, by way of business,
the accounting professional or the legal professional,
in Hong Kong, prepares for or carries out for a client
a transaction concerning one or more of the
following—

(a) the buying or selling of real estate;

(b) the managing of client money, securities or
other assets;

(¢) the management of bank, savings or securities
accounts;

(d) the organization of contributions for the
creation, operation or management of
corporations;

(e) the creation, operation or management of—
(1) legal persons; or
(i1) legal arrangements;

(f) the buying or selling of business entities;
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Part 2
Clause 8
8.
(1)
(2)

)

(4)

)

(6)

(g) a service specified in the definition of #rust or
company service in section 1 of Part 1 of
Schedule 1.

An AML/CTF requirement that applies to a DNFBP
who is an estate agent only applies when the estate
agent is involved, in Hong Kong, in a transaction
concerning the buying or selling of real estate for a
client (as defined by section 2(1) of the Estate Agents
Ordinance (Cap. 511)).

An AML/CTF requirement that applies to a DNFBP
who is a TCSP licensee only applies, when, by way of
business, the TCSP licensee, in Hong Kong, prepares
for or carries out for a client a transaction concerning
a service specified in the definition of trust or
company service in section 1 of Part 1 of Schedule 1.

In this section—

AML/CTF  requirement (U588 KU T EHE)

means a requirement set out in Part 2, 3 or 4 of
Schedule 2.”.

Section 7 amended (relevant authority may publish guidelines)

Section 7, heading—

Repeal

“Relevant authority may publish guidelines”
Substitute
“Guidelines for operation of Schedule 2”.

Section 7(1), after “relevant authority”—

Add

“or a regulatory body”.
Section 7(2)—
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Repeal

“or Insurance Authority may”

Substitute

“, Insurance Authority or a regulatory body may”.
(4) Section 7(2)—

Repeal

“or Insurance Authority under”
Substitute

“, Insurance Authority or the regulatory body under”.

(5) Section 7(3), after “relevant authority”—

Add

“or a regulatory body”.
(6) Section 7(3), Chinese text, after “#% ¥ J&)"—

Add

“ERZ A
(7) Section 7(5), after “relevant authority”—

Add

“or a regulatory body”.
(8) After section 7(5)—

Add

“(3A)

In relation to a person who is a legal professional,
nothing in this section prevents the regulatory body,
or another body whose function is to consider
whether the person has contravened an AML/CTF
requirement, from having regard to or taking into
account any practice direction that—

(a) isissued by the regulatory body; and
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Clause 8 C2135

(b) provides guidance in relation to—

() the operation of any provision of Schedule
2 that applies to a legal professional; or

(i) compliance with an AML/CTF
requirement.”.

(9) Section 7(7), definition of relevant Ordinance, paragraph
(b)—
Repeal
“and”.

(10) Section 7(7), definition of relevant Ordinance, paragraph
(c)—
Repeal
“(Cap. 571).”
Substitute
“(Cap. 571);”.
(11) Section 7(7), definition of relevant Ordinance, after
paragraph (c)—
Add

“(d) in relation to the HKICPA, means the Professional
Accountants Ordinance (Cap. 50);

(e) in relation to the Law Society, means the Legal
Practitioners Ordinance (Cap. 159); and

(f) in relation to the Estate Agents Authority, means the
Estate Agents Ordinance (Cap. 511).”.

(12) Section 7(7)—
Add in alphabetical order

“AML/CTF  requirement (UG8 S 7 T 5L EHLE)
means a requirement that—
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Clause 9 C2137
(a) 1is set out in Part 2, 3 or 4 of Schedule 2; and
(b) applies under section 5A(3) to a legal
professional;”.
9. Section 9 amended (power to enter business premises etc. for

routine inspection)
(1) Section 9(1)—
Repeal
“a financial institution”
Substitute
“a financial institution or a TCSP licensee”.
(2) Section 9(1)—
Repeal
“the financial institution” (wherever appearing)
Substitute
“the financial institution or the TCSP licensee™.
(3) Section 9(3)(a)—
Repeal
“Institution”
Substitute
“institution or the TCSP licensee”.
(4) Section 9(3)(b)—
Repeal
“institution”
Substitute
“institution or the TCSP licensee”.
(5 Section 9(5)—
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(6)

(7)

(8)

©)

(10)

Repeal

“financial institution or”

Substitute

“financial institution, the TCSP licensee or”.
Section 9(8)—

Repeal

“a financial institution”

Substitute

“a financial institution or a TCSP licensee”.
Section 9(8)—

Repeal

“the financial institution”

Substitute

“the financial institution or the TCSP licensee”.

Section 9(15), definition of business premises,
(g)(i)—

Repeal

“and”.

Section 9(15), definition of business premises,
(h)—

Repeal the semicolon

Substitute

“:and”.

paragraph

paragraph

Section 9(15), definition of business premises, after

paragraph (h)—
Add
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“(i) in relation to a TCSP licensee, means any premises at
which the TSCP licensee carries on business,
including a place of business used for the purpose
of—

(i) the administration of the affairs or business of
the TCSP licensee;

(i1) the processing of transactions; or

(iii) the storage of documents, data or records;”.

10. Section 10 amended (offences for non-compliance with
requirements imposed under section 9)

(1) Section 10(7)—

Repeal

“a financial institution” (wherever appearing)

Substitute

“a financial institution or a TCSP licensee”.
(2) Section 10(7)—

Repeal

“the financial institution” (wherever appearing)

Substitute

“the financial institution or the TCSP licensee”.
(3) Section 10(8)—

Repeal

“a financial institution” (wherever appearing)

Substitute

“a financial institution or a TCSP licensee”.
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(4) Section 10(8)—
Repeal
“the financial institution” (wherever appearing)
Substitute
“the financial institution or the TCSP licensee”.
11. Section 11 amended (relevant authorities may appoint

investigators)
(1) Section 11(1)(a)—
Repeal
“or”.
(2) Section 11(1)(b)—
Repeal
“for”
Substitute
“In relation to a financial institution, for”.
(3) Section 11(1)(b)—
Repeal
“whether a financial”
Substitute
“whether the financial”.
(4) Section 11(1)(b)—
Repeal
“43(1),”
Substitute
“43(1); or”.
(5) After section 11(1)(b)—
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Part 2
Clause 12 C2145
Add
“(c) in relation to a TCSP licensee, for the purpose of
considering whether to exercise a power under
section 537 or 53ZD, has reason to inquire whether
there has been a contravention referred to in section
53Z(2)(a) or (b),”.
(6) Section 11(2)(c)—
Repeal
G(and,).
(7)  Section 11(2)(d)—
Repeal the full stop
Substitute
“; and”.
(8) After section 11(2)(d)—
Add
“(e) in relation to the Registrar, a public officer employed
in the Companies Registry.”.
12. Section 12 amended (powers of investigators to require

production of records or documents etc.)
(1) Section 12(7)—

Repeal

“a financial institution”

Substitute

“a financial institution or a TCSP licensee”.
(2) Section 12(7)—

Repeal

“the financial institution”
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Part 2

Clause 13 C2147
Substitute
“the financial institution or the TCSP licensee”.

13. Section 13 amended (offences for non-compliance with

requirements imposed under section 12)

(1)

2)

)

(4)

Section 13(7)—

Repeal

“a financial institution” (wherever appearing)
Substitute

“a financial institution or a TCSP licensee”.
Section 13(7)—

Repeal

“the financial institution” (wherever appearing)
Substitute

“the financial institution or the TCSP licensee”.
Section 13(8)—

Repeal

“a financial institution” (wherever appearing)
Substitute

“a financial institution or a TCSP licensee”.
Section 13(8)—

Repeal

“the financial institution” (wherever appearing)
Substitute

“the financial institution or the TCSP licensee”.
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14.

15.

(1)

)

)

(1)

)

Section 24 amended (interpretation of Part 5)

Section 24, definition of wultimate owner, paragraph (b)(i)—

Repeal

“not less than a 109%”
Substitute

“more than a 25%”.

Section 24, definition of ultimate owner, paragraph (b)(ii)—

Repeal
“not less than 10%”
Substitute

“more than 25%".

Section 24, definition of wultimate owner, paragraph (c)(i)

and (ii))—

Repeal

“not less than 10%”
Substitute

“more than 25%".

Section 30 amended (grant of licence)

Section 30(4)(a)(i), Chinese text—
Repeal

“17(8)”

Substitute

“17(9)”.

Section 30(4)(a)(ii)—

Repeal

“14(1)”
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Substitute
“14”.
(3) Section 30(4)(a)(ii)—
Repeal

“for a contravention of section 7 or 8 of that Ordinance”.

16. Section 39A added
After section 39—
Add

“39A. Licensee’s duty to display original of licence

(1) A licensee who is licensed to operate a money service
at premises specified in the licence must display the
original of the licence in a conspicuous place at the
specified premises.

(2) A licensee who, without reasonable excuse,
contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 5.”.

17. Section 43 amended (Commissioner may take disciplinary
actions)

Section 43(1)(c)—
Repeal
“39(1),”
Substitute
“39(1), 39A(1),”.

18. Part 5A added
After Part 5—
Add
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“Part 5A

Regulation of Trust or Company Service
Providers

Division 1—Preliminary

Subdivision 1—Interpretation and Disapplication of this
Part

53A. Interpretation of Part SA
In this Part—

disciplinary power (50JE/THEJ]) means a power that
may be exercised by the Registrar under section 53Z;

information system (&i\Z #%) has the meaning given by
section 2(1) of the Electronic Transactions Ordinance
(Cap. 553);

licence (F3 /%) means a licence—
(a) granted under section 53G; or
(b) renewed under section 53K,

and, except in Subdivisions 2 and 3 of Division 2,
includes a licence deemed to have been granted under
section 53ZQ;

licensee (7% N\) means a person who holds a licence—
(a) granted under section 53G; or
(b) renewed under section 53K,

and, except in Subdivision 2 and Subdivisions 2 and
3 of Division 2, includes a deemed licensee as defined
by section 53ZQ(5);
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register (F#CM) means the register maintained under
section 53D;

ultimate owner (B #AHA N)—
(a) 1in relation to an individual—

(1) means another individual who ultimately
owns or controls the trust or company
service business of the first-mentioned
individual; or

(i) if the first-mentioned individual is acting
on behalf of another person, means the
other person;

(b) in relation to a partnership, means an individual
who—

(1) 1is entitled, directly or indirectly, to more
than a 25% share of the capital or profits
of the partnership;

(1) controls, directly or indirectly, more than a
25% share of the capital or profits of the
partnership;

(iii) 1s, directly or indirectly, entitled to exercise
or control the exercise of more than 25%
of the voting rights in the partnership; or

(iv) exercises ultimate control over the
management of the partnership; and

(c) in relation to a corporation, means an individual
who—

(i) owns or controls, directly or indirectly,
including through a trust or bearer share
holding, more than 25% of the issued
share capital of the corporation;
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(i) 1s, directly or indirectly, entitled to exercise
or control the exercise of more than 25%
of the voting rights at general meetings of
the corporation; or

(iii) exercises ultimate control over the
management of the corporation.

53B. Disapplication

(1) This Part does not apply to—

(a)
(b)
(©

(d)
©)
()

the Government;
an authorized institution;

a licensed corporation that operates a trust or
company service business that is ancillary to the
corporation’s principal business;

an accounting professional;
a legal professional; or

a person of a class or description prescribed
under subsection (2).

(2) The Secretary for Financial Services and the Treasury
may by regulation prescribe a class or description of
persons to whom this Part does not apply.

Subdivision 2—Delegation by Registrar of Companies and

53C.

Register of Licensees

Delegation of functions

(1) The Registrar of Companies may in writing delegate
any of his or her functions under this Ordinance to a
public officer employed in the Companies Registry.

(2) However, the Registrar of Companies must not
delegate—
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(a) the power to delegate under subsection (1); or
(b) the power—

(i) to amend Schedule 3A under section 53ZL;
or

(1) to make regulations under section 53ZM.

53D. Registrar to maintain register of licensees

(1) The Registrar must maintain a register of licensees,
in a form the Registrar considers appropriate,
containing—

(a) the name of every licensee; and
(b) for—

(i) an individual carrying on business as a sole
proprietor—the business address of the
sole proprietor;

(i) a partnership—the business address of the
partnership; or

(i) a corporation—the business address of the
corporation.

(2) The register must be made available for inspection by
any member of the public for the purpose of
ascertaining whether a person is a licensee.

(3) A member of the public is entitled, without charge,
to inspect the register during normal office hours.

53E. Certified copies and their evidential value

(1) A person may, on the payment of the fee specified in
Schedule 3A, obtain—

(a) a certified copy of—
() an entry in the register; or
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2)

)

(4)

(i) an extract from the register; or

(b) a certificate by the Registrar stating that the
name of a person—

(1) has been entered in the register;

(1) has not been entered in the register;
(i) has been removed from the register; or
(iv) has not been removed from the register.

In a civil or criminal proceeding, a copy of an entry
in or extract from the register purporting to be
certified by the Registrar—

(a) is admissible in evidence on production without
further proof; and

(b) 1is evidence of the facts stated in it.

The fact that the name of a person does not appear
on a copy of an entry in or extract from the register
purporting to be certified by the Registrar is evidence
that, at the date on which the copy is purported to
be certified, the person was not a licensee.

In a civil or criminal proceeding, a certificate
purporting to be signed by the Registrar stating that
the name of a person has been entered in or removed
from the register, or has not been entered in or
removed from the register, is conclusive evidence of
the facts stated in it.
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Division 2—Licensing of Trust or Company Service

Providers

Subdivision 1—Restriction on Carrying on Trust or

Company Service Business

53F. Offence of carrying on trust or company service business
without licence

(1)
2)

€)

A person commits an offence if the person carries on
a trust or company service business without a licence.

A person who commits an offence under subsection
(1) is liable on conviction to a fine at level 6 and to
imprisonment for 6 months.

If a person is convicted of an offence under this
section, the magistrate may order that the person be
disqualified from holding a licence for a period—

(a) beginning on the date of the order; and
(b) specified in the order.

Subdivision 2—Application for, Grant and Renewal of,

Licence

53G. Application for and grant of licence

(1)

The Registrar may, on application, grant, in
accordance with this Subdivision, a licence to carry
on a trust or company service business to—

(a) an individual carrying on business as a sole
proprietor;

(b) a partnership; or

(c) a corporation.
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(2) The application—

(a)

(b)

must be made in the form and way specified by
the Registrar; and

must be accompanied by—

(i) a copy of a valid business registration
certificate; and

(1) the fee specified in Schedule 3A.

53H. Licence granted only if fit and proper test satisfied

(1)

2)

3)

If the applicant is an individual carrying on business
as a sole proprietor, a licence may be granted only if
the Registrar is satisfied that—

(a)

(b)

the individual is a fit and proper person to carry
on a trust or company service business; and

if there is an ultimate owner in relation to the
individual, the ultimate owner is a fit and
proper person to be associated with a trust or
company service business.

If the applicant is a partnership, a licence may be
granted only if the Registrar is satisfied that—

(a)

(b)

each partner in the partnership is a fit and
proper person to carry on a trust or company
service business; and

if there is an ultimate owner in relation to the
partnership, the ultimate owner is a fit and
proper person to be associated with a trust or
company service business.

If the applicant is a corporation, a licence may be
granted only if the Registrar is satisfied that—
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53I.

(a) each director of the corporation is a fit and
proper person to be associated with a trust or
company service business; and

(b) if there is an ultimate owner in relation to the
corporation, the ultimate owner is a fit and
proper person to be associated with a trust or
company service business.

(4) If the Registrar decides not to grant a licence, the
Registrar must inform the applicant of the decision
by notice in writing.

(5) The notice must include—

(a) a statement of the reasons for the decision; and

(b) a statement that the applicant may apply to the
Review Tribunal for a review of the decision.

Fit and proper test

In determining whether a person is a fit and proper person
for the purposes of section 53H, the Registrar must, in
addition to any other matter that the Registrar considers
relevant, have regard to the following matters—

(a) whether the person has been convicted of—

(1)

(ii)

(iif)

an offence under section 5(5), (6), (7) or (8),

10(1), (3), (5), (6), (7) or (8), 13(1), (3), (5),
(6), (7) or (8), 17(9), 20(1), 61(2) or 66(3);

an offence under section 14 of the United

Nations (Anti-Terrorism  Measures)
Ordinance (Cap. 575);

an offence under section 25(1), 25A(5) or (7)
of, or an offence specified in Schedule 1 to,
the Drug Trafficking (Recovery of
Proceeds) Ordinance (Cap. 405); or
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(b)

(©)

(d)

(©)

(iv) an offence under section 25(1), 25A(5) or (7)

of, or an offence specified in Schedule 1 or
2 to, the Organized and Serious Crimes
Ordinance (Cap. 455);

whether the person has a conviction in a place
outside Hong Kong—

(i) for an offence in respect of an act that
would have constituted an offence specified
in paragraph (a) had it been done in Hong
Kong;

(1) for an offence relating to money laundering

or terrorist financing; or

(ii1) for an offence for which it was necessary to

find that the person had acted fraudulently,
corruptly or dishonestly;

whether the person has failed to comply with a
requirement imposed under this Ordinance or a
regulation made under section 53ZM;

if the person is an individual, whether he or she
is an undischarged bankrupt or is the subject of
any bankruptcy proceedings under the
Bankruptcy Ordinance (Cap. 6);

if the person is a corporation, whether it is in
liquidation or is the subject of a winding up
order, or there is a receiver appointed in relation
to it.

53J. Conditions when granting licence

(1) On granting a licence, the Registrar may impose any
condition that the Registrar considers appropriate.
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)

)

“4)

If a condition is imposed, the Registrar must, at the
time the licence is granted, inform the licensee by
notice in writing.

The notice must include—

(a) a statement of the reasons for the decision
under subsection (1); and

(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.

A condition takes effect at the time the licensee
receives the notice or at the time specified in the
notice, whichever is later.

Renewal of licence

(1)

2)

)

(4)

A licensee may apply to the Registrar for the renewal
of a licence.

The application—

(a) must be made at least 60 days before the licence
is due to expire;

(b) must be made in the form and way specified by
the Registrar; and

(c) must be accompanied by the fee specified in
Schedule 3A.

Sections 53H(1), (2) and (3) and 531 apply to an
application for renewal as they apply to an
application for the grant of a licence.

If the licence expires before the determination of the
application, unless the application is withdrawn or
the licence is revoked or suspended, the licence
remains in force—

(a) until it is renewed; or
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(b) if it is not renewed, until the decision not to
renew takes effect as a specified decision under
section 75.
(5) If the Registrar decides not to renew the licence, the
Registrar must inform the licensee of the decision by
notice in writing.
(6) The notice must include—
(a) a statement of the reasons for the decision; and
(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.
(7) A renewal takes effect—
(a) on the day following the expiry of the licence;
or
(b) if subsection (4) applies, on the day following
the day on which the licence would have expired
but for that subsection.
53L. Conditions when renewing licence

(1)

2)

)

On renewing a licence, the Registrar may, if the
Registrar considers appropriate—

(a) 1impose a new condition;
(b) amend a previously imposed condition; or
(c) remove a previously imposed condition.

If a new condition is imposed or a condition is
amended or removed, the Registrar must, at the time
the licence is renewed, inform the licensee by notice
in writing.

The notice must include—

(a) a statement of the reasons for a decision under
subsection (1)(a) or (b); and
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53M.

“4)

(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.

The imposition, amendment or removal of a
condition takes effect at the time the licensee receives
the notice or at the time specified in the notice,
whichever is later.

Amendment of conditions of licence

(1)

2)

)

(4)

The Registrar may, if satisfied that it is reasonable to
do so in the circumstances, in relation to a licence—

(a) impose a new condition;
(b) amend a previously imposed condition; or
(¢) remove a previously imposed condition.

If a new condition is imposed or a condition is
amended or removed, the Registrar must inform the
licensee by notice in writing.

The notice must include—

(a) a statement of the reasons for a decision under
subsection (1)(a) or (b); and

(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.

The imposition, amendment or removal of a
condition takes effect at the time the licensee receives
the notice or at the time specified in the notice,
whichever is later.

Subdivision 3—Form and Validity Period of Licence

53N. Form of licence

(1)

A licence is to be in a form specified by the Registrar.
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(2) The licence must specify—
(a) the period for which the licence is valid; and
(b) if the licensee—

(1) is an individual carrying on business as a
sole proprietor—the business address of
the sole proprietor;

(1) is a partnership—the business address of
the partnership; or

(iii) is a corporation—the business address of
the corporation.

530. Validity period of licence

(1) A licence that is granted under section 53G is valid
for—

(a) 3 years beginning on the date on which the
licence is granted; or

(b) if the Registrar considers it appropriate in a
particular case, a shorter period—

(1) determined by the Registrar; and

(i) beginning on the date on which the licence
is granted.

(2) A licence that is renewed under section 53K is valid
for—

(a) 3 years beginning on the date on which the
licence is renewed; or

(b) if the Registrar considers it appropriate in a
particular case, a shorter period—

(1) determined by the Registrar; and

(1) beginning on the date on which the licence
is renewed.
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53P. Cessation of validity when certain events happen
A licence ceases to be valid—

(a) if the licensee is an individual carrying on
business as a sole proprietor—on the death of
the individual;

(b) if the licensee is a partnership—on the
dissolution of the partnership; or

(c) if the licensee is a corporation—on the
commencement of the winding up of the
corporation.

Subdivision 4—Revocation or Suspension of Licence

53Q. When licence may be revoked or suspended

(1) The Registrar may, in a situation specified in
subsection (2)—

(a) revoke a licensee’s licence; or
(b) suspend a licensee’s licence—
(1) for a period specified by the Registrar; or

(i) until the occurrence of an event specified
by the Registrar.

(2) The situations are—

(a) where the licensee is an individual carrying on
business as a sole proprietor, the Registrar is no
longer satisfied that—

(1) the individual is a fit and proper person to
carry on a trust or company service
business; or
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(b)

(©)

(ii)

if there is an ultimate owner in relation to
the individual, the ultimate owner is a fit
and proper person to be associated with a
trust or company service business;

where the licensee is a partnership, the Registrar
is no longer satisfied that—

()

(ii)

a partner in the partnership is a fit and
proper person to carry on a trust or
company service business; or

if there is an ultimate owner in relation to
the partnership, the ultimate owner is a fit
and proper person to be associated with a
trust or company service business; or

where the licensee is a corporation, the Registrar
is no longer satisfied that—

(1)

(ii)

a director of the corporation is a fit and
proper person to be associated with a trust
or company service business; or

if there is an ultimate owner in relation to
the corporation, the ultimate owner is a fit
and proper person to be associated with a
trust or company service business.

53R. Procedure for revoking or suspending licence

(1)

2)

If the Registrar decides to exercise a power under
section 53Q(1), the Registrar must inform the licensee
of the decision by notice in writing.

The notice must—

(a)

include a statement of the reasons for the
decision;
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53S.

(b) for a decision to suspend a licence, specify the
duration and terms of the suspension; and

(c) include a statement that the licensee may apply
to the Review Tribunal for a review of the
decision.

(3) The Registrar may exercise the power only after
giving the licensee a reasonable opportunity to be
heard.

(4) A revocation or suspension takes effect at the time
specified in the notice.

(5) Any fee paid for the grant or renewal of a licence is
not refundable on the revocation or suspension of
the licence.

Division 3—Approvals by Registrar

Approval required to become ultimate owner of licensee

(1) A person must not become an ultimate owner of a
licensee unless the Registrar gives approval in writing.

(2) The Registrar may give approval only if—

(a) the licensee makes an application for the
approval; and

(b) the Registrar is satisfied that the person is a fit
and proper person to be associated with a trust
or company service business.

(3) In determining whether a person is a fit and proper
person, the Registrar must, in addition to any other
matter that the Registrar considers relevant, have
regard to the matters specified in section 531.
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53T.

“4)

©)

(6)

If the Registrar decides not to give approval, the
Registrar must inform the licensee of the decision by
notice in writing.

The notice must include—

(a) a statement of the reasons for the decision; and

(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.

A person who, without reasonable excuse,
contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 5 and to
imprisonment for 6 months.

Approval required to become partner of licensee

(1)

2)

)

“4)

©)

A person must not become a partner of a licensee
that is a partnership unless the Registrar gives
approval in writing.

The Registrar may give approval only if—

(a) the licensee makes an application for the
approval; and

(b) the Registrar is satisfied that the person is a fit
and proper person to carry on a trust or
company service business.

In determining whether a person is a fit and proper
person, the Registrar must, in addition to any other
matter that the Registrar considers relevant, have
regard to the matters specified in section 531.

If the Registrar decides not to give approval, the
Registrar must inform the licensee of the decision by
notice in writing.

The notice must include—
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53U.

(6)

(a) a statement of the reasons for the decision; and

(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.

A person who, without reasonable excuse,
contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 5 and to
imprisonment for 6 months.

Approval required to become director of licensee

(1)

2)

€)

“4)

©)

A person must not become a director of a licensee
that is a corporation unless the Registrar gives
approval in writing.

The Registrar may give approval only if—

(a) the licensee makes an application for the
approval; and

(b) the Registrar is satisfied that the person is a fit
and proper person to be associated with a trust
or company service business.

In determining whether a person is a fit and proper
person, the Registrar must, in addition to any other
matter that the Registrar considers relevant, have
regard to the matters specified in section 531.

If the Registrar decides not to give approval, the
Registrar must inform the licensee of the decision by
notice in writing.

The notice must include—
(a) a statement of the reasons for the decision; and

(b) a statement that the licensee may apply to the
Review Tribunal for a review of the decision.
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(6) A person who, without reasonable excuse,
contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 5 and to
imprisonment for 6 months.
53V. How to apply for approval
An application under this Division—
(a) must be made in the form and way specified by
the Registrar; and
(b) must be accompanied by the fee specified in
Schedule 3A.
Division 4—Notifications to Registrar
53W. Notification of changes in particulars

(1)

2)

)

(4)

If there is a change in the particulars previously
provided to the Registrar in connection with a
licensee’s application for the grant or renewal of a
licence, the licensee must notify the Registrar of the
change within 1 month beginning on the date on
which the change takes place.

For the purposes of subsection (1), particulars
previously provided in connection with an application
for the grant or renewal of a licence include
particulars notified under that subsection.

The Registrar must, as soon as reasonably practicable
after receiving the notification, amend any relevant
particulars in the register if necessary.

A licensee who, without reasonable excuse,
contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 5.
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53X.

53Y.

53Z.

Notification of cessation of business

(1) If a licensee intends to cease to carry on the licensee’s
trust or company service business, the licensee must,
before the intended date of cessation, notify the
Registrar—

(a) of that intention; and
(b) of the intended date of cessation.

(2) The Registrar must, as soon as reasonably practicable
after receiving the notification, cancel the licence
with effect from the intended date of cessation.

(3) Any fee paid for the grant or renewal of a licence is
not refundable on the cancellation of the licence.

(4) A licensee who, without reasonable excuse,
contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 5.

How to give notifications

A notification under this Division must be given—
(a) in the form specified by the Registrar; and
(b) in the way specified by the Registrar.

Division 5—Registrar’s Disciplinary Powers

Disciplinary action by Registrar

(1) Subject to sections 53ZA and 53ZB, the Registrar
may, in a situation specified in subsection (2),
exercise, in respect of a licensee, one or more of the
powers specified in subsection (3).

(2) The situations are that—
(a) the licensee contravenes—



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions)

Part 2
Clause 18

(Amendment) Bill 2017

C2193

3)

(4)

)

(6)

(1) a requirement set out in Schedule 2 that
applies to a DNFBP who is a TCSP
licensee;

(i1) a regulation made under section 53ZM; or
(iii)) a condition of the licence; or

(b) there is a contravention of section 53S(1),
53T(1), 53U(1), S3W(1) or 53X(1).

The powers are—
(a) to publicly reprimand the licensee;

(b) to order the licensee to take, by a date specified
by the Registrar, any action specified by the
Registrar for the purpose of remedying the
contravention; and

(c) to order the licensee to pay a pecuniary penalty
not exceeding $500,000.

If a licensee fails to comply with an order to take
remedial action, the Registrar may further order the
licensee to pay a daily pecuniary penalty not
exceeding $10,000 for each day on which the failure
continues after the compliance date.

A licensee who is ordered to pay a pecuniary penalty
must pay it to the Registrar within—

(a) 30 days; or
(b) a longer period specified in the notice referred
to in section 53ZA(1),

after the order takes effect as a specified decision
under section 75.

After a decision to exercise a disciplinary power takes
effect as a specified decision under section 75, the
Registrar may disclose to the public—
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(a) details of the decision;
(b) the reasons for which the decision was made;
and
(c) any material facts relating to the case.
(7) In this section—
compliance date (ZH T #4¢ H ) means the date specified
in an order made under subsection (3)(b) as the date
by which the remedial action must be taken;
remedial action (#|1E17H)]) means an action ordered to be
taken under subsection (3)(b).
53ZA. Procedure for exercising disciplinary powers

(1)

2)

If the Registrar decides to exercise a disciplinary
power in respect of a licensee, the Registrar must
inform the licensee of the decision by notice in
writing.

The notice must—

(a)
(b)

(©

(d)

include a statement of the reasons for the
decision;

specify any action that the licensee is required
to take under the decision;

for a decision to publicly reprimand, specify the
terms in which the licensee is to be
reprimanded;

for a decision to impose a pecuniary penalty—
(i) specify the amount of the penalty; and

(i) if the penalty is to be paid within a period
other than that referred to in section
537Z(5)(a), specify that other period within
which it must be paid; and
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53ZB.

53ZC.

)

(e) include a statement that the licensee may apply
to the Review Tribunal for a review of the
decision.

The Registrar may exercise a disciplinary power only
after giving the licensee a reasonable opportunity to
be heard.

Guidelines for imposing pecuniary penalty

(1)

2)

3)

“4)

The Registrar must publish guidelines indicating the
way in which the Registrar proposes to exercise the
disciplinary power to impose a pecuniary penalty.

The guidelines must be published—

(a) before the Registrar exercises a disciplinary
power to impose a pecuniary penalty for the
first time; and

(b) in the Gazette and in any other way the
Registrar considers appropriate.

In exercising the disciplinary power to impose a
pecuniary penalty, the Registrar must have regard to
the published guidelines.

The guidelines are not subsidiary legislation.

Registration of pecuniary penalty order

(1)

2)

The Court of First Instance may, on an application
made by the Registrar, register in that Court an order
to pay a pecuniary penalty.

The application must be made by producing to the
Registrar of the High Court a notice in writing
requesting that the order be registered, together with
the original and a copy of the order.
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(3) On registration, the order is to be regarded for all
purposes as an order of the Court of First Instance
made within the civil jurisdiction of that Court for
the payment of money.
(4) In this section—
pecuniary penalty (F13X) means a pecuniary penalty
ordered to be paid under section 53Z(3)(c) or (4).
537ZD. Application of disciplinary powers in respect of directors of

corporations

(1)

2)

3)
(4)

This section applies if—

(a) the Registrar exercises a disciplinary power in
respect of a licensee that is a corporation in
connection with a contravention referred to in
section 53Z(2)(a)(i); and

(b) either—

(i) the contravention was caused or allowed
by a director of the corporation; or

(i) the director failed to take reasonable steps
to prevent the contravention.

The disciplinary power is also exercisable by the
Registrar in respect of the director as if the director
were a licensee.

This Division is to be construed accordingly.

In this section—

director (#£3%) does not include a person who is an

accounting professional or a legal professional.
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Division 6—Warrants to Enter Premises

53ZE. Registrar may appoint authorized officers

53ZF.

The Registrar may appoint in writing a public officer
employed in the Companies Registry to be an authorized
officer for the purposes of this Division.

Magistrate’s warrant to enter premises

(1)

2)

A magistrate may issue a warrant authorizing an
authorized officer to take the actions referred to in
subsection (2) if satisfied by information on oath that
there are reasonable grounds to suspect that an
offence under section 53F—

(a) 1is being committed on any premises; or
(b) has been committed on any premises.
The actions are—

(a) to enter and search the premises; and
(b) to seize, remove or detain—

(i) arecord or document, or any cash or other
article, found on the premises that is, or
appears to the authorized officer to be, or
to contain, or to be likely to be or to
contain, evidence of the commission of the
suspected offence; and

(i) anything that the authorized officer has
reasonable cause to believe may be required
as evidence in proceedings for the suspected
offence.

(3) An authorized officer authorized by a warrant may

call on any person to assist the authorized officer in
entering and searching the premises.
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(4) An authorized officer who enters any premises under
this section must, if required, produce the warrant
for inspection.
(5) A person who obstructs an authorized officer in the
exercise of a power under this section commits an
offence and is liable on conviction to a fine at level 6
and to imprisonment for 6 months.
(6) In this section—
authorized officer (FEIZHE N B) means a person appointed
as an authorized officer under section 53ZE.
53ZG. Power to require production of material in legible form

(1) This section applies in relation to information or
matter (material) contained in a record or document
that—

(a) is found on any premises entered under a
warrant; and

(b) is not in a legible form or is in an information
system.

(2) If the material that is not in a legible form can be
reproduced in a legible form, the authorized officer
may require a person referred to in subsection (4) to
produce the material or the relevant part of it in a
legible form.

(3) If the material is in an information system, the
authorized officer may require a person referred to in
subsection (4) to produce the material or the relevant
part of it in a form that enables it to be reproduced
in a legible form.

(4) The persons for the purposes of subsections (2) and
(3) are—
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53ZH.

(a) a person who appears to the authorized officer
to be in charge of the premises; or

(b) a person who appears to the authorized officer
to be able or likely to be able to produce the
material—

(i) in a legible form; or
(i) in a form that enables it to be reproduced
in a legible form.

(5) A person who obstructs an authorized officer in the
exercise of a power under this section commits an
offence and is liable on conviction to a fine at level 6
and to imprisonment for 6 months.

(6) In this section—

authorized officer (FEHHENE) means an authorized
officer (as defined by section 53ZF(6)) authorized by
a warrant issued under section 53ZF.

Division 7—Confidentiality Requirements

Interpretation of Division 7

(1) In this Division—

information (& #}) means a matter, record or document to
which section 53ZI applies;

specified person (18] A1) means—
(a) the Registrar;
(b) a person employed in the Companies Registry;

or

(c) a person assisting the Registrar in the
performance of a function under this
Ordinance.
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)

In this Division, a reference to disclosing information
includes communicating it and allowing access to it
(as the case requires).

5371. Confidentiality
(1) This section applies to—

)

)

(a)

(b)

a matter that comes to a specified person’s
knowledge—

(i) in the course of performing a function
under, or carrying into effect, a provision
of this Ordinance; or

(1) in the course of assisting another person in
performing a function under, or carrying
into effect, a provision of this Ordinance;
and

a record or document that has come into a
specified person’s possession because of a
circumstance mentioned in paragraph (a).

A specified person—

(a)

(b)

must not communicate a matter referred to in
subsection (1)(a)(i) or (ii) to a person other than
the person to whom it relates; and

must not allow another person to have access to
a record or document referred to in subsection

(1(b).

A person who contravenes subsection (2) commits an
offence and is liable—

(a)

(b)

on conviction on indictment to a fine of
$1,000,000 and to imprisonment for 2 years; or

on summary conviction to a fine at level 6 and
to imprisonment for 6 months.
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537.J. Permitted disclosures by specified person

Despite section 5371, a specified person may—

(a)

(b)

©

(d)

(e)

)

()

disclose information—

(i) in performing a function under this
Ordinance;

(1) for the purpose of carrying into effect a
provision of this Ordinance; or

(i1) for the purpose of doing anything required
or authorized under this Ordinance;

disclose information that has already been made
available to the public;

disclose information with a view to the
institution of, or for the purposes of, any
criminal proceedings in Hong Kong;

disclose information with a view to the
commencement of, or for the purposes of, an
investigation carried out in Hong Kong under
the laws of Hong Kong;

disclose information for the purpose of seeking
advice from, or giving of advice by, counsel, a
solicitor or other professional adviser, who is
acting or proposing to act in a professional
capacity in connection with any matter arising
under this Ordinance;

disclose information in connection with any
judicial or other proceeding to which the
specified person is a party; and

disclose information in accordance with an order
of a court, magistrate or tribunal, or in
accordance with a law of Hong Kong or a
requirement imposed under a law of Hong Kong.
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53ZK. Permitted disclosures by Registrar

(1) Despite section 53ZI, the Registrar may—

(a)

(b)
©

(d)

disclose information in the form of a summary
compiled from any information in the
Registrar’s possession, including information
provided by a person under a provision of this
Ordinance, if the summary is so compiled as to
prevent particulars relating to the business or
identity, or the trading particulars, of any
person from being ascertained from it;

disclose information to the Review Tribunal;

disclose information with the consent of the
person from whom the information was
obtained or received and, if the information
relates to a different person, with the consent
also of the person to whom the information
relates;

subject to subsection (2), disclose information
to—

(1) the Financial Secretary;
(i) the Monetary Authority;
(iii)  the Insurance Authority;
(iv) the Securities and Futures Commission;

(v) the Privacy Commissioner for Personal
Data;

(vi) The Ombudsman;

(vii) a public officer authorized wunder
subsection (6);

(viii) the HKICPA; or

(ix) the Law Society;
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2)

)

(4)

(e)

The

(a)

(b)

subject to subsection (2), disclose information
to an authority or regulatory organization
outside Hong Kong that, in the opinion of the
Registrar—

()

(ii)

performs functions similar to the functions
of the Registrar under this Ordinance or
regulates, supervises or investigates
banking, insurance or other financial
services or legal or accounting services;
and

is subject to adequate secrecy provisions.

Registrar may disclose information under
subsection (1)(d) or (e) only if satisfied—

that it is desirable or expedient that the
information should be disclosed in the interest
of licensees or their customers, or in the public
interest; or

that—

(1)

(ii)

the disclosure will enable or assist the
recipient of the information to perform the
recipient’s functions; and

it is not contrary to the interest of licensees
or their customers, or to the public interest,
that the information is so disclosed.

The Registrar may, in disclosing any information
under subsection (1), impose any condition that the
Registrar considers appropriate.

Without limiting subsection (3), the Registrar may
impose a condition that—
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S3ZL.

)

(6)

(7)

(8)

(a) the person to whom the information is disclosed
(first person) must not disclose the information
to another person without the Registrar’s
consent; and

(b) a person obtaining or receiving the information,
directly or indirectly, from the first person must
not disclose the information to another person
without the Registrar’s consent.

Subsection (1)(c) does not require the Registrar to
disclose in or in relation to a civil proceeding any
information that the Registrar may disclose, or has
disclosed, under that subsection.

The Financial Secretary may authorize a public
officer as a person to whom information may be
disclosed under subsection (1)(d)(vii).

A person who knowing of a condition imposed
under subsection (4), contravenes the condition, or
aids, abets, counsels or procures any person to
contravene it, commits an offence.

A person who commits an offence under subsection
(7) is liable—

(a) on conviction on indictment to a fine of
$1,000,000 and to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and
to imprisonment for 6 months.

Division 8—Miscellaneous

Amendment of Schedule 3A

The Registrar of Companies may, by notice published in
the Gazette, amend Schedule 3A.
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53ZM. Regulations

The Registrar of Companies may make regulations for the
better carrying out of the provisions and purposes of this

53ZN.

Part.

Offence of providing false or misleading information

(I) A person commits an offence if the person in a
specified document or for a specified purpose—

2)

)

4

(a)
(b)

makes a statement that is false or misleading in
a material particular; and

knows that, or is reckless as to whether, the
statement is false or misleading in a material
particular.

A person commits an offence if the person in a
specified document or for a specified purpose—

(a)

(b)

omits a material particular from a statement
with the result that the statement is rendered
false or misleading; and

knows that, or is reckless as to whether, the
material particular is omitted from the
statement.

A person who commits an offence under subsection
(1) or (2) is liable on conviction to a fine at level 5
and to imprisonment for 6 months.

In this section—
specified document (45 W] (1) means—

(a)
(b)

an application made to the Registrar under this
Part;

a notification given to the Registrar under this
Part; or
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53Z0.

53ZP.

(c) any other document provided to the Registrar
for any purpose under this Part;

specified purpose (FEMIHMY) means a purpose in
connection with an application made to the Registrar
under this Part or a notification given to the Registrar
under this Part.

Time limit for prosecution

Despite section 26 of the Magistrates Ordinance (Cap.
227), proceedings may be instituted for an offence under
this Part, except for an indictable offence, within
12 months after the offence is discovered by, or comes to
the notice of, the Registrar.

Requirements for authentication and delivery of relevant
instruments

(1) The Registrar may, in relation to a relevant
instrument—

(a) specify requirements for its authentication; and

(b) specify requirements as to the way it is to be
delivered to the Registrar.

(2) The Registrar may specify different requirements for
different relevant instruments, or for different
circumstances.

(3) For the purposes of subsection (1)(a), the Registrar
may—

(a) require the relevant instrument to be
authenticated by a particular person or a person
of a particular description;

(b) specify the means of authentication; and
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(4)

©)

(c) require the relevant instrument to contain, or to
be accompanied by—

(1) the name or licence number; or
(i) the name and licence number,

of the licensee to which the relevant instrument
relates.

For the purposes of subsection (1)(b), the Registrar

may—

(a) require the relevant instrument to be delivered
in hard copy form, in electronic form or any
other form;

(b) require the relevant instrument to be delivered
by post or any other means;

(c) specify requirements as to the address to which
the relevant instrument is to be delivered; and

(d) in the case of a relevant instrument to be
delivered by electronic means, specify
requirements as to the hardware and software to
be used and the technical specifications.

In this section—

address (i) includes a number, or any sequence or

combination of letters, characters, numbers or
symbols of any language, used for the purpose of
sending or receiving a relevant instrument by
electronic means;

electronic record (T #C%%) has the meaning given by

section 2(1) of the Electronic Transactions Ordinance
(Cap. 553);

in electronic form (%7 JZ:{) means in the form of an

electronic record;
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in hard copy form (ENZAJE3) means in a paper form or a
similar form capable of being read;

relevant instrument (7 ] 3CE) means—

(6)

(a)

(b)

an application made to the Registrar under this
Part; or

a notification or any other document required
to be given, sent or otherwise provided to the
Registrar under this Part.

For the purposes of this section—

(a)

(b)

©

a reference to delivering a relevant instrument
to the Registrar includes—

(1) for an application—making it; and

(i) for a notification or any other document—
giving, sending or otherwise providing it;

a relevant instrument is delivered in electronic

form if it is delivered—

(1) by electronic means; or

(i) by any other means while in electronic
form; and

a relevant instrument is delivered by electronic
means if it is delivered in electronic form to an
information system.



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions)

Part 2
Clause 18

(Amendment) Bill 2017

C2225

Division 9—Transitional Arrangements for Trust or

Company Service Providers

537Z.Q. Transitional arrangements

(1)

2)

)

(4)

A person who satisfies the conditions in subsection
(2) is deemed to have been granted a licence to carry
on a trust or company service business with effect
from the commencement date, and this Ordinance
applies in relation to the person accordingly.

The conditions are that immediately before the
commencement date, the person—

(a) was carrying on a trust or company service
business; and

(b) for that purpose, held a wvalid business
registration certificate.

If a deemed licensee does not apply for a licence
under section 53G during the transitional period, a
licence deemed to have been granted ceases to have
effect when the ecarliest of the following events
occurs—

(a) the transitional period ends;

(b) the deemed licensee ceases to carry on its trust
or company service business;

(c) the deemed licensee ceases to hold a wvalid
business registration certificate;

(d) an event referred to in section 53P occurs in
relation to the deemed licensee.

If a deemed licensee applies for a licence under
section 53G during the transitional period, a licence
deemed to have been granted ceases to have effect
when the earliest of the following events occurs—
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(a) the licence is granted;
(b) the licence is not granted and the decision not
to grant takes effect as a specified decision
under section 75;
(c) the application is withdrawn;
(d) the deemed licensee ceases to carry on its trust
or company service business;
(e) the deemed licensee ceases to hold a valid
business registration certificate;
(f) an event referred to in section 53P occurs in
relation to the deemed licensee.
(5) In this section—
commencement date (43(HH]) means the date of
commencement of this Part;
deemed licensee (% VEFFIHAN) means a person to whom a
licence is deemed to have been granted;
transitional period (%% ) means the period of 120 days
beginning on the commencement date.”.
19. Part 6 heading amended (Anti-Money Laundering and Counter-
Terrorist Financing (Financial Institutions) Review Tribunal)
Part 6, heading—
Repeal
“(Financial Institutions)”.
20. Section 54 amended (interpretation of Part 6)

(1) Section 54, definition of specified authorvity, paragraph

(c)—
Repeal

“and”.
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(2) Section 54, definition of specified authorvity, paragraph
(d)—
Repeal the semicolon
Substitute
“;and”.

(3) Section 54, definition of specified authority, after
paragraph (d)—
Add

“(e) in relation to a specified decision falling within
paragraph (e) of the definition of specified decision,
means the Registrar;”.

(4) Section 54, definition of specified decision, after paragraph
(d)—
Add
“(e) a decision of the Registrar—
(1) not to grant a licence under section 53H;
(i) to impose a licence condition under section 53J;
(i) not to renew a licence under section 53K;

(iv) to amend or impose a licence condition under
section 53L or 53M;

(v) to revoke or suspend a licence under section
53Q;

(vi) not to give approval for a person to become an
ultimate owner of a licensee under section 53S;

(vil) not to give approval for a person to become a
partner of a licensee under section 53T;

(viii)) not to give approval for a person to become a
director of a licensee under section 53U; or
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(ix) to exercise a power under section 537 or
537ZD;”.
(5) Section 54, definition of Tribunal—

Repeal

“(Financial Institutions)”.

21. Part 6, Division 2 heading amended (Anti-Money Laundering
and Counter-Terrorist Financing (Financial Institutions) Review
Tribunal)

Part 6, Division 2, heading—
Repeal

“(Financial Institutions)”.

22, Section 55 amended (establishment of Tribunal)
(1) Section 55(1)—
Repeal
“(Financial Institutions)”.
(2) Section 55(1)—
Repeal
(SR

23. Section 77 amended (regulations by Chief Executive in Council)
Section 77(1)—
Repeal
“Part 57
Substitute
“Parts 5 and 5A”.
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24, Section 80 amended (giving of notices by relevant authorities)
After section 80(1)—
Add

“(1A) A notice or other document (however described)
authorized or required to be given or sent by the
Registrar to a person (intended recipient) under this
Ordinance is given or sent, if—

(a) for an individual, it is left at, or sent by post to,
the individual’s last known—

(i) business address;
(1) residential address; or
(iii) correspondence address;

(b) for a partnership, it is left at, or sent by post to,
the partnership’s last known—

(1) principal place of business; or
(i) business address;

(c) for a corporation that is a company as defined
by section 2(1) of the Companies Ordinance
(Cap. 622), it is left at, or sent by post to, the
corporation’s—

(1) registered office (within the meaning of
that Ordinance); or

(i1) last known business address;

(d) for any other corporation, it is left at, or sent by
post to, the corporation’s last known business
address; or

(e) for an intended recipient referred to in
paragraph (a), (b), (c) or (d), it is sent by
electronic means to the intended recipient’s last
known electronic mail address.”.
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25. Schedule 1 amended (interpretation)
(1) Schedule 1—
Repeal
“Is. 2]”
Substitute
“Iss. 2 & 5A]”.

(2) Schedule 1, English text, Part 1, section 1, definition of
terrorist financing, paragraph (c)—

Repeal the full stop
Substitute a semicolon.

(3) Schedule 1, Part 1, section 1—
Add in alphabetical order

“trust or company service ({5sLB/AFIMFS) means the
provision, in Hong Kong, by a person, by way of
business, of one or more of the following services to
other persons—

(a) forming corporations or other legal persons;
(b) acting, or arranging for another person to act—

(i) as a director or a secretary of a
corporation;

(i) as a partner of a partnership; or

(iii)) in a similar position in relation to other
legal persons;

(c) providing a registered office, business address,

correspondence or administrative address for a

corporation, a partnership or any other legal
person or legal arrangement;

(d) acting, or arranging for another person to act—
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(4)

)

(6)

(7)

(8)

(1) as a trustee of an express trust or a similar
legal arrangement; or

(i) as a nominee shareholder for a person
other than a corporation whose securities
are listed on a recognized stock market;

trust or company service business (15 5CEA TR ERT)
means the business of providing a trust or company
service.”.

Schedule 1, Part 2, section 1, definition of relevant
authority, paragraph (c)—

Repeal
GGand’)‘

Schedule 1, Part 2, section 1, definition of relevant
authority, paragraph (d)—

Repeal the semicolon

Substitute

“ and”.

Schedule 1, Part 2, section 1, definition of relevant
authority, after paragraph (d)—

Add

“(e) in relation to a TCSP licensee, means the Registrar;”.

Schedule 1, English text, Part 2, section 1, definition of
system operator—

Repeal

“(Cap. 584).”

Substitute

“(Cap. 584);”.

Schedule 1, Part 2, section 1—
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Add in alphabetical order
“accounting professional (&7t 23 N\ 1) means—

(a)

(b)

(©

a certified public accountant or a certified
public accountant (practising), as defined by
section 2(1) of the Professional Accountants
Ordinance (Cap. 50);

a corporate practice as defined by section 2(1)
of the Professional Accountants Ordinance
(Cap. 50); or

a firm of certified public accountants (practising)
registered under Part IV of the Professional
Accountants Ordinance (Cap. 50);

director (¥E£), in relation to—

(a)

(b)

a corporation that is a company as defined by
section 2(1) of the Companies Ordinance (Cap.
622)—means a director as defined by that
section; and

any other corporation—means a person (by
whatever name called) who occupies in the
corporation a position similar to that of a
director referred to in paragraph (a);

DNFBP (15 7€ I &Rl 3 A 1) means—

(a) an accounting professional;
(b) an estate agent;

(c) a legal professional; or

(d) a TCSP licensee;

Note—

DNFBP is an acronym for persons in the category described as
designated non-financial businesses and professions in the
Financial Action Task Force’s Recommendations.
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estate agent (H0.7EfCHE) means—

(a) a licensed estate agent as defined by section 2(1)
of the Estate Agents Ordinance (Cap. 511); or

(b) a licensed salesperson as defined by section 2(1)
of the Estate Agents Ordinance (Cap. 511);

Estate Agents Authority (M1 G B4 5)) means the body
established by section 4 of the Estate Agents
Ordinance (Cap. 511);

HKICPA (% #5 & #Hli/A ) means the body known as the
Hong Kong Institute of Certified Public Accountants
incorporated by section 3 of the Professional
Accountants Ordinance (Cap. 50);

Law Society (7ffi€r) means The Law Society of Hong
Kong;
legal professional (% H 23 A\ 1) means—
(a) a solicitor as defined by section 2(1) of the
Legal Practitioners Ordinance (Cap. 159); or

(b) a foreign lawyer as defined by section 2(1) of
the Legal Practitioners Ordinance (Cap. 159);
recognized stock market (F37] %751 %5) has the meaning
given by section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap. 571);
Registrar (J& %) means—
(a) the Registrar of Companies; or
(b) a person to whom the Registrar of Companies
has, under section 53C(1), delegated his or her
functions;
Registrar of Companies (> FFEMERETR) means the
person appointed as the Registrar of Companies
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under section 21(1) of the Companies Ordinance

(Cap. 622);

regulatory body (% HHE), in relation to—

(a) an accounting professional—means the
HKICPA;

(b) an estate agent—means the Estate Agents
Authority; and

(c) a legal professional-—means the Law Society;

secretary (FbE), in relation to—

(a) a corporation that is a company as defined by
section 2(1) of the Companies Ordinance (Cap.
622)—means a company secretary as defined by
that section; and

(b) any other corporation—means a person (by
whatever name called) who occupies in the
corporation a position similar to that of a
company secretary referred to in paragraph (a);

TCSP licensee (17 7E50/A FIIRGEHEE N) means—

(a) a person who holds a licence granted under
section 53G or renewed under section 53K; or

(b) a deemed licensee as defined by section
53ZQ(5).”.

26. Schedule 2 amended (requirements relating to customer due

diligence and record-keeping)
(1) Schedule 2—
Repeal
“Iss. 3,5,6 & 7]”
Substitute
“[ss. 5, 5A, 6,7 & 537]”.
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)

)

(4)

)

(6)

Schedule 2, section 1(1), definition of beneficial owner,
paragraph (a)(i)(A) and (B)—

Repeal

“not less than 10%”

Substitute

“more than 25%7.

Schedule 2, section 1(1), definition of beneficial owner,
paragraph (b)(1)(A)—

Repeal

“not less than a 10%"”

Substitute

“more than a 25%”.

Schedule 2, section 1(1), definition of beneficial owner,
paragraphs (b)(1)(B) and (c)(i)—

Repeal

“not less than 10%”
Substitute

“more than 25%"”.

Schedule 2, section 1(1), definition of business
relationship—

Repeal

“a financial institution,”

Substitute

“a financial institution or a DNFBP,”.

Schedule 2, section 1(1), definition of business relationship,
paragraph (b)—

Repeal
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“the financial institution” (wherever appearing)
Substitute
“the financial institution or the DNFBP”.
(7) Schedule 2, section 1(1)—
Repeal the definition of Financial Action Task Force
Substitute
“Financial Action Task Force (MHATEIRFRHIAHAK) means
the Financial Action Task Force on Money
Laundering established by the G-7 Summit held in
Paris in 1989;”.
(8) Schedule 2, section 1(1), definition of occasional
transaction—
Repeal
“a financial institution”
Substitute
“a financial institution or a DNFBP”.
(9) Schedule 2, section 1(1), definition of occasional
transaction—
Repeal
“the financial institution”
Substitute
“the financial institution or the DNFBP”.
(10) Schedule 2, section 1(1)—

Repeal the definition of pre-existing customer
Substitute

“pre-existing customer (5CH[% J7), in relation to—
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(a) a financial institution—means a customer with
whom the financial institution has established a
business relationship before the date of
commencement of this Ordinance; and
(b) a DNFBP—means a customer with whom the
DNFBP has established a business relationship
before the date of commencement of section 26
of the Anti-Money Laundering and Counter-
Terrorist Financing (Financial Institutions)
(Amendment) Ordinance 2017 ( of 2017);”.
(11) Schedule 2, Chinese text, section 1(1), definition of /4
Al A E B, paragraph (a)—
Repeal
“HERIATEY”
Substitute
“ATEFRI.
(12)  Schedule 2, section 1(1)—
Add in alphabetical order
“customer (%) includes a client;”.
(13)  Schedule 2, section 2(1)—
Repeal
“a financial institution”
Substitute
“a financial institution or a DNFBP”.
(14) Schedule 2, section 2(1)(a)—

Repeal
“identifying”
Substitute
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“for a financial institution or a DNFBP who is a TCSP
licensee, identifying”.

(15) Schedule 2, after section 2(1)(a)—
Add

“(ab) for a DNFBP who is an accounting professional, an
estate agent or a legal professional, identifying the
customer and verifying the customer’s identity on the
basis of documents, data or information provided
by—

(1) a governmental body;
(i1) the relevant regulatory body;

(iii)) an authority in a place outside Hong Kong that
performs functions similar to those of the
relevant regulatory body; or

(iv) any other reliable and independent source that
is recognized by the relevant regulatory body;”.

(16) Schedule 2, section 2(1)(b)—
Repeal
“, subject to subsection (2),”.
(17)  Schedule 2, section 2(1)(b)—
Repeal
“the financial institution” (wherever appearing)
Substitute
“the financial institution or the DNFBP”.
(18) Schedule 2, section 2(1)(b)—
Repeal
g

Substitute
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“the financial institution or the DNFBP”.
(19)  Schedule 2, section 2(1)(c)—

Repeal

“the financial institution”

Substitute

“the financial institution or the DNFBP”.
(20)  Schedule 2, section 2(1)(d)(i)—

Repeal

“identifying”

Substitute

“for a financial institution or a DNFBP who is a TCSP
licensee, identifying”.

(21)  Schedule 2, section 2(1)(d)(i)(D)—
Repeal
“; and”
Substitute a semicolon.

(22) Schedule 2, after section 2(1)(d)(1)—
Add

“(ia) for a DNFBP who is an accounting professional, an
estate agent or a legal professional, identifying the
person and taking reasonable measures to verify the
person’s identity on the basis of documents, data or
information provided by—

(A) a governmental body;
(B) the relevant regulatory body;

(C) an authority in a place outside Hong Kong that
performs functions similar to those of the
relevant regulatory body; or
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(D) any other reliable and independent source that
is recognized by the relevant regulatory body;
and”.

(23) Schedule 2, section 2—
Repeal subsection (2).
(24) Schedule 2, section 3(1)—
Repeal
“a financial institution must”
Substitute
“a financial institution or a DNFBP must”.
(25) Schedule 2, section 3(1)(b), (d) and (e)—
Repeal
“the financial institution”
Substitute
“the financial institution or the DNFBP”.
(26) Schedule 2, section 3(2)—
Repeal
“institution”
Substitute
“institution or a DNFBP”.
(27)  Schedule 2, section 3(3)—
Repeal
“institution”
Substitute
“institution or a DNFBP”.
(28) Schedule 2, section 3(4)—
Repeal
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(29)

(30)

(1)

(32)

(33)

“institution”

Substitute

“institution or a DNFBP”.
Schedule 2, section 3(4)—
Repeal

“it” (wherever appearing)
Substitute

“the financial institution or the DNFBP”.

Schedule 2, section 4(1)—
Repeal

“Institution”

Substitute

“institution or a DNFBP”.
Schedule 2, section 4(1)—
Repeal

“(c) and (d)”

Substitute

“(ab), (c) and (d)”.
Schedule 2, section 4(1)—
Repeal

i

Substitute

“the financial institution or the DNFBP”.

Schedule 2, section 4(2)—
Repeal

“a financial institution”
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(34)

(35)

(36)

(37)

(38)

Substitute

“a financial institution or a DNFBP”.
Schedule 2, English text, section 4(2)—
Repeal

“its
Substitute

“the customer’s”.
Schedule 2, section 4(2)—

Repeal

b3

“the financial institution”
Substitute

“the financial institution or the DNFBP”.

Schedule 2, section 4(4)—
Repeal

“institution”

Substitute

“institution or a DNFBP”.
Schedule 2, section 4(4)—
Repeal

“(c) and (d)”

Substitute

“(ab), (c) and (d)”.
Schedule 2, section 4(4)—
Repeal

g

Substitute
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(39)

(40)

(41)

(42)

(43)

“the financial institution or the DNFBP”.
Schedule 2, section 5(1)—

Repeal

“A financial institution”

Substitute

“A financial institution or a DNFBP”.
Schedule 2, section 5(1)—

Repeal

“its business”

Substitute

“the business”.

Schedule 2, section 5(1)(a)—

Repeal

“the financial institution”

Substitute

“the financial institution or the DNFBP”.
Schedule 2, section 5(1)(b)—

Repeal

“institution’s”

Substitute

“institution’s or the DNFBP’s”.

Schedule 2, English text, section 5(1)(b)—
Repeal

“its
Substitute

2

“the financial institution’s or the DNFBP’s”.
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(44)

(45)

(46)

(47)

(48)

(49)

Schedule 2, section 5(1)(c)—
Repeal

“its
Substitute

“the”.

Schedule 2, section 5(2)—

Repeal

2

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
Schedule 2, section 5(2)—

Repeal

(134 2

1ts
Substitute

“the”.

Schedule 2, English text, section 5(2)—
Repeal

“it” (wherever appearing)

Substitute

“the financial institution or the DNFBP”.
Schedule 2, section 5(2)—

Repeal

“the financial institution is”

Substitute

“the financial institution or the DNFBP is”.

Schedule 2, section 5(3)(a)—



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions)

Part 2
Clause 26

(Amendment) Bill 2017

C2265

(50)

(SD)

(52)

(53)

(34)

Repeal

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
Schedule 2, section 5(3)(b)—

Repeal

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
Schedule 2, English text, section 5(3)(b)—
Repeal

“the financial institution”

Substitute

“the financial institution or the DNFBP”.
Schedule 2, section 5(3)(b)—

Repeal

“its possession”

Substitute

“the financial institution’s or the DNFBP’s possession”.

Schedule 2, section 5(3)(c)—

Repeal

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
Schedule 2, section 5(3)—

Repeal
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(55)

(56)

(57)

(38)

(39)

“the financial institution must”
Substitute

“the financial institution or the DNFBP must”.

Schedule 2, section 5(3)—

Repeal

“its business”

Substitute

“the business”.

Schedule 2, section 6(1)—

Repeal

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
Schedule 2, section 6(1)(a)(ii)—

Repeal

“institution’s”

Substitute

“institution’s or the DNFBP’s”.

Schedule 2, English text, section 6(1)(a)(ii)—
Repeal

“its
Substitute

“the financial institution’s or the DNFBP’s”.
Schedule 2, section 6(2)—

Repeal

2

“institution”
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(60)

(61)

(62)

(63)

(64)

Substitute

“institution or a DNFBP”.

Schedule 2, section 6(2)—

Repeal

g

Substitute

“the financial institution or the DNFBP”.
Schedule 2, English text, section 6(2)—
Repeal

(1

its”

Substitute

“the”.

Schedule 2, section 8—
Repeal

“institution”

Substitute

“institution or a DNFBP”.
Schedule 2, section 9—
Repeal

“financial institution”
Substitute

“financial institution or a DNFBP”.
Schedule 2, section 9(a)—
Repeal

“2(I)(a)”

Substitute
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“2(1)(a) or (ab)”.
(65) Schedule 2, section 9(b)—
Repeal
“all the information provided by the customer”
Substitute

“information relating to the customer that has been
obtained by the financial institution or the DNFBP”.

(66) Schedule 2, section 10(1)—

Repeal

“Institution”

Substitute

“institution or a DNFBP”.
(67) Schedule 2, section 10(1)—

Repeal

“its possession”

Substitute

“the financial institution’s or the DNFBP’s possession”.
(68) Schedule 2, section 10(1)—

Repeal

g

Substitute

“the financial institution or the DNFBP”.
(69) Schedule 2, section 10(1)(a)—

Repeal

“its senior”

Substitute
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“the senior”.
(70)  Schedule 2, section 10(2)—
Repeal
“institution”
Substitute
“institution or a DNFBP”.
(71)  Schedule 2, English text, section 10(2)—
Repeal
“its possession”
Substitute
“the financial institution’s or the DNFBP’s possession”.
(72)  Schedule 2, section 10(2)—
Repeal
“it” (wherever appearing)
Substitute
“the financial institution or the DNFBP”.
(73)  Schedule 2, section 10(2)(a)—
Repeal
“its senior”
Substitute
“the senior”.
(74) Schedule 2, section 12—
Repeal subsection (1).
(75) Schedule 2, section 12(3)—
Repeal
“Before”
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(76)

(77)

(78)

(79)

(80)

Substitute
“Subject to subsection (3A), before”.
Schedule 2, section 12(3)(b)—
Repeal
“and”
Substitute a semicolon.
Schedule 2, section 12(3)(c)—
Repeal
“or, in the absence of an address”.
Schedule 2, section 12(3)(c)—
Repeal the full stop
Substitute a semicolon.
Schedule 2, after section 12(3)(c)—
Add

“(d) the recipient’s name; and

(¢) the number of the recipient’s account maintained
with the beneficiary institution and to which the
money for the wire transfer is paid or, in the absence
of such an account, a unique reference number
assigned to the wire transfer by the beneficiary
institution.”.

Schedule 2, after section 12(3)—
Add

“(3A) Subsection (3)(c) does not apply to a wire transfer

(81)

involving an amount below $8,000 or an equivalent
amount in another currency.”.

Schedule 2, section 12—
Repeal subsection (4).
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(82) Schedule 2, section 12(5)—
Repeal
everything after “the wire”
Substitute

“transfer—

(a) for a wire transfer involving an amount equal to
or above $8,000 or an equivalent amount in
another currency—the information recorded
under subsection (3)(a), (b), (¢), (d) and (e) in
relation to the transfer; and

(b) for a wire transfer involving an amount below
$8,000 or an equivalent amount in another
currency—the information recorded under
subsection (3)(a), (b), (d) and (e) in relation to
the transfer.”.

(83) Schedule 2, section 12(10)—

Repeal

“beneficiary institution”

Substitute

“beneficiary institution or an intermediary institution”.
(84) Schedule 2, section 15—

Repeal

“A financial institution”

Substitute

“A financial institution or a DNFBP”.
(85) Schedule 2, section 15—

Repeal
“authority”
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(86)

(87)

(88)

(89)

(90)

Substitute

“authority or, in the case of a DNFBP who is an
accounting professional, an estate agent or a legal
professional, by the relevant regulatory body,”.

Schedule 2, section 15—

Repeal

“to the financial institution”

Substitute

“to the financial institution or the DNFBP”.
Schedule 2, section 15(a)(i)—

Repeal

“its
Substitute

“the”.

Schedule 2, section 15(b)(i)—
Repeal

“its
Substitute

“the”.

Schedule 2, section 15(b)(ii)—

Repeal

2

2

“the financial institution”

Substitute

“the financial institution or the DNFBP”.
Schedule 2, section 15(b)(i1)—

Repeal

g
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Substitute
“the financial institution or the DNFBP”.
(91) Schedule 2, section 16—
Repeal
“institution”
Substitute
“institution or a DNFBP”.
(92) Schedule 2, section 18(3)(a)—
Repeal subparagraphs (i), (ii) and (iii)
Substitute
“(i) an accounting professional;
(i) a legal professional;
(i) a TCSP licensee;”.
(93) Schedule 2, section 18(3)(a)—
Repeal subparagraph (iv).
(94) Schedule 2, section 18(3)—
Repeal paragraph (b)
Substitute
“(b) an intermediary financial institution;”.
(95) Schedule 2, section 18(3)(c)—
Repeal
“a financial institution mentioned in paragraph (b)”
Substitute
“an intermediary financial institution”.
(96) Schedule 2, section 18(3)(c)(iii)—
Repeal the full stop
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Substitute

13 2

;or”.

(97) Schedule 2, after section 18(3)(c)—

Add

“(d) an institution that—

(1)

(ii)

is a related foreign financial institution in
relation to the financial institution; and

satisfies the conditions in subsection (3A).”.

(98) Schedule 2, after section 18(3)—

Add

“(BA) The conditions are that—

(a)

(b)

the related foreign financial institution is
required under group policy—

(i) to have measures in place to ensure
compliance with requirements similar to
the requirements imposed under this
Schedule; and

(i) to implement programmes against money
laundering and terrorist financing; and

the related foreign financial institution is
supervised for compliance with the requirements
mentioned in paragraph (a) at a group level—

(1) by a relevant authority; or

(i) by an authority in an equivalent
jurisdiction that performs, in relation to
the holding company or the head office of
the financial institution, functions similar
to those of a relevant authority under this
Ordinance.”.
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(99) Schedule 2, section 18(4)(a)—

Repeal
“and”.

(100)  Schedule 2, section 18(4)(b)—
Repeal the full stop
Substitute
“:and”.

(101) Schedule 2, after section 18(4)(b)—
Add

“(c) if the intermediary is a specified intermediary under
subsection (3)(d), take reasonable measures to
mitigate the risk of money laundering or terrorist
financing involved.”.

(102)  Schedule 2, section 18—
Repeal subsection (5).
(103) Schedule 2, section 18—
Repeal subsection (7)
Substitute
“(7) In this section—

group of companies (2~ F)4EE]) has the meaning given by
section 2(1) of the Companies Ordinance (Cap. 622);

group policy ((EIHHK) means a policy of the group of
companies to which the financial institution belongs
that applies to—

(a) the financial institution; and
(b) the relevant related foreign financial institution;
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holding company (YEHE/NTF]), in relation to a financial
institution, means a holding company within the
meaning of section 13 of the Companies Ordinance
(Cap. 622);

intermediary financial institution (" N& RS means
a financial institution that is—
(a) an authorized institution;
(b) a licensed corporation;
(¢) an authorized insurer;
(d) an appointed insurance agent; or
() an authorized insurance broker;

related foreign financial institution (8% 7N & FAEHE), in
relation to a financial institution, means another
institution that—

(a) carries on, in a place outside Hong Kong, a
business similar to that carried on by an
intermediary financial institution; and

(b) falls within any of the following descriptions—

(1) it is within the same group of companies
as the financial institution;

(i) if the financial institution is incorporated
in Hong Kong, it is a branch of the
financial institution;

(iii) if the financial institution is incorporated
outside Hong Kong—

(A) it is the head office of the financial
institution; or

(B) itis a branch of the head office of the
financial institution.”.
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(104)  Schedule 2, section 19, heading—
Repeal
“institutions”
Substitute
“institutions and DNFBPs”.

(105)  Schedule 2, section 19(1)—
Repeal
“institution”
Substitute
“institution or a DNFBP”.

(106) Schedule 2, section 19(3)—
Repeal
“institution”
Substitute
“institution or a DNFBP”.

(107)  Schedule 2, English text, section 19(3)—
Repeal

(134

its”
Substitute
“the”.
(108)  Schedule 2, section 20(1)—
Repeal
“Institution”
Substitute
“institution or a DNFBP”.

(109) Schedule 2, section 20(1)(a)—
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(110)

(111)

(112)

(113)

(114)

Repeal

g

Substitute

“the financial institution or the DNFBP”.
Schedule 2, section 20(1)(b)—

Repeal

“of its customers”

Substitute

“customer”.

Schedule 2, English text, section 20(4)—
Repeal

“A relevant authority”

Substitute

“A relevant authority or a regulatory body”.

Schedule 2, section 20(4)—

Repeal

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
Schedule 2, section 20(4)—

Repeal

“the financial institution”

Substitute

“the financial institution or the DNFBP”.
Schedule 2, section 20(4)—

Repeal
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“the relevant authority” (wherever appearing)

Substitute

“the relevant authority or the regulatory body”.
(115)  Schedule 2, section 20(5)—

Repeal

“Institution”

Substitute

“institution or a DNFBP”.
(116) Schedule 2, after section 22(2)—

Add

“2A)

(2B)

A DNFBP incorporated in Hong Kong must ensure
that—

(a) its branches; and

(b) its subsidiary undertakings that carry on the
same business as a DNFBP in a place outside
Hong Kong,

have procedures in place to ensure compliance with,
to the extent permitted by the law of that place,
requirements similar to those imposed under Parts 2
and 3 of this Schedule that are applicable to the
DNFBP.

If the law of the place at which a branch or a
subsidiary undertaking of a DNFBP carries on
business does not permit the application of any
procedures relating to any of the requirements
referred to in subsection (2A), the DNFBP must—

(a) inform the relevant authority, or if applicable,
the relevant regulatory body, accordingly; and
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(b)

take additional measures to effectively mitigate
the risk of money laundering and terrorist
financing faced by the branch or subsidiary
undertaking as a result of its inability to comply
with the requirement.”.

(117)  Schedule 2, section 22(3), definition of branch—

Repeal

“a financial institution”

Substitute

“a financial institution or a DNFBP”.
(118)  Schedule 2, section 22(3), definition of branch—

Repeal

“the financial institution” (wherever appearing)

Substitute

“the financial institution or the DNFBP”.
(119)  Schedule 2, section 23, heading—

Repeal

“institutions”

Substitute

“institutions and DNFBPs”.
(120)  Schedule 2, section 23—

Repeal

“institution”

Substitute

“institution or a DNFBP”.

27. Schedule 3A added
After Schedule 3—
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Add
“Schedule 3A
[ss. 53C, 53E, 53G, 53K,
53V & 5371
Fees in relation to Part SA
Column 1 Column 2 Column 3
Item Particulars Fee
$
1. For certifying a copy of an entry 260 per copy
in or extract from the register
2. For providing a certificate referred 385 per copy
to in section 53E(1)(b)
3. Application for the grant of a 3,440
licence
plus for each person who is 975
subject to the fit and proper
test
4, Application for the renewal of a 2,910
licence
plus for each person who is 975

subject to the fit and proper
test
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Column 1 Column 2 Column 3
Item Particulars Fee
$
S. Application for an approval to 1,140 for
become an ultimate owner of a each person
TCSP licensee in relation to
whom the
application
is made
6. Application for an approval to 1,140 for
become a partner of a TCSP each person
licensee in relation to
whom the
application
is made
7. Application for an approval to 1,140 for
become a director of a TCSP each person
licensee in relation to
whom the
application
is made”.
28. Schedule 4 amended (provisions relating to Anti-Money

Laundering and Counter-Terrorist Financing (Financial

Institutions) Review Tribunal)
(1) Schedule 4, heading—
Repeal

“(Financial Institutions)”.

(2) Schedule 4, section 6(11), definition of representative,

paragraph (c)—
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Repeal
Céandi’ .

(3) Schedule 4, section 6(11), definition of representative,
paragraph (d)—
Repeal the full stop
Substitute
“ and”.

(4) Schedule 4, section 6(11), definition of representative, after
paragraph (d)—
Add

“(e) in relation to the Registrar, means a public officer
employed in the Companies Registry.”.
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Part 3

Amendments to Regulatory Ordinances etc. and
Consequential Amendments

Division 1—Amendments to Regulatory Ordinances

Subdivision 1—Amendments to Professional Accountants
Ordinance (Cap. 50)

29. Section 18B amended (Council’s power to give directions)
Section 18B(1)(¢c)—
Repeal
“(xi1)”
Substitute

Gﬂ(XV)Q’ .

30. Section 34 amended (disciplinary provisions)

(1) Section 34(1)(a)(xi)—
Repeal
“ or”
Substitute a semicolon.

(2) After section 34(1)(a)(xii)—
Add

“(xiii) failed to comply with an AML/CTF requirement;
(xiv) while being a director of a corporate practice—

(A) caused or allowed a breach of an AML/CTF
requirement by the corporate practice; or
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(B) failed to take reasonable steps to prevent such a
breach; or

(xv) while being a director of a corporation that is a
TCSP licensee—

(A) caused or allowed a breach of an AML/CTF
requirement by the corporation; or

(B) failed to take reasonable steps to prevent such a

breach;”.
(3) Section 34(1)(b)(iv)—
Repeal
“ or”

Substitute a semicolon.
(4) Section 34(1)(b)(v)—
Repeal
“individual,”
Substitute
“individual; or”.
(5) After section 34(1)(b)(v)—
Add
“(vi) failed to comply with an AML/CTF requirement,”.
(6) After section 34(3)—
Add
“(4) In this section—

accounting professional (F71H3E A1) has the meaning
given by section 1 of Part 2 of Schedule 1 to the
AMLO;

AML/CTF  requirement (LG EE KM THE ERT)
means a requirement that—



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions)
(Amendment) Bill 2017
Part 3—Division 1
Clause 31 C2307

(a) 1is set out in Part 2, 3 or 4 of Schedule 2 to the
AMLO; and

(b) applies—

(1) for subsection (1)(a)(xiii)) and (xiv) and
(b)(vi)—under section 5A(3) of the AMLO
to an accounting professional; and

(1) for subsection (l)(a)(xv)—under section
5A(5) of the AMLO to a TCSP licensee;

AMLO ( {FT%3:880601) ) means the Anti-Money
Laundering and Counter-Terrorist Financing
Ordinance (Cap. 615);

director (¥:5) has the meaning given by section 1 of Part
2 of Schedule 1 to the AMLO;

TCSP licensee (55EE/ARIIRBSFEA) has the meaning
given by section 1 of Part 2 of Schedule 1 to the
AMLO.”.

31. Section 35B amended (consent order)
Section 35B(1)—
Repeal
“or (x)”
Substitute

“,(x), (xiii), (xiv) or (xv)”.

32. Section 41A amended (application of disciplinary provisions to
firms)

(1) Section 41A—
Repeal
“and (xii)”

Substitute
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“, (xii), (xiv) and (xv)”.
(2) Section 41A—

Repeal

“34(1)(b)(iii)”

Substitute

“34(1)(b)(ii1) and (vi)”.

33. Section 42C amended (appointment of Investigation Committee)
(1) Section 42C(2)(a)(1)—
Repeal

“or (xii)”

Substitute

“, (xii), (xiv) or (xv)”.
(2) Section 42C(2)(a)(i1)—

Repeal

“or (x)”

Substitute

“(x) or (xiii)”.

Subdivision 2—Amendments to Legal Practitioners Ordinance
(Cap. 159)

34. Section 9A amended (complaint about conduct of solicitor,
foreign lawyer, etc.)

(1) After section 9A(1)—
Add
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“(1AA) Without limiting subsection (1), where the Council
considers that the conduct involves an alleged breach
referred to in subsection (1AAB), the Council must
submit the alleged breach to the Tribunal Convenor
for the purpose of inquiring into or investigating the
conduct.

(1AAB) An alleged breach for the purposes of subsection
(1AA) is that a solicitor or foreign lawyer—
(a) failed to comply with an AML/CTF
requirement; or
(b) while being a director of a corporation that is a
TCSP licensee—

(i) caused or allowed a breach of an
AML/CTF requirement by the
corporation; or

(i) failed to take reasonable steps to prevent
such a breach.

(1AAC) Section 7(5A) of the AMLO applies in relation to an
inquiry or investigation referred to in subsection (1AA).”.

(2) After section 9A(2)—
Add
“(3) In this section—
AML/CTF  requirement (P88 K EHE)
means a requirement that—

(a) is set out in Part 2, 3 or 4 of Schedule 2 to the
AMLO; and
(b) applies—

(1) for subsection (IAAB)(a)—under section
5A(3) of the AMLO to a legal
professional; and
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(i) for subsection (1AAB)(b)—under section
5A(5) of the AMLO to a TCSP licensee;

AMLO ( {FT%7:880601) ) means the Anti-Money
Laundering and Counter-Terrorist Financing
Ordinance (Cap. 615);

director (¥:5%) has the meaning given by section 1 of Part
2 of Schedule 1 to the AMLO;

legal professional (5% 2N\ 1) has the meaning given
by section 1 of Part 2 of Schedule 1 to the AMLO;
TCSP licensee ({5 sL8/A FIIRFFEMN) has the meaning

given by section 1 of Part 2 of Schedule 1 to the
AMLO.”.

Subdivision 3—Amendments to Estate Agents Ordinance
(Cap. 511)

35. Section 2 amended (interpretation)
Section 2(1)—
Add in alphabetical order
“AML/CTF  requirement (S8 K 4oy AL ERIE)
means a requirement that—

(a) is set out in Part 2, 3 or 4 of Schedule 2 to the
Anti-Money Laundering and Counter-Terrorist
Financing Ordinance (Cap. 615); and

(b) applies under section 5A(4) of that Ordinance
to an estate agent as defined by section 1 of
Part 2 of Schedule 1 to that Ordinance;”.

36. Section 27 amended (suspension or revocation of licences)
(1) Section 27(2)(f)—
Repeal
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or”.

(2) Section 27(2)(g)—
Repeal the full stop
Substitute
“or”.

(3) After section 27(2)(g)—
Add

“(h) if the relevant licensee has contravened or failed to
comply with an AML/CTF requirement.”.

37. Section 28 amended (investigations)
Section 28(1)—
Repeal
“Ordinance may”
Substitute
“Ordinance, or an AML/CTF requirement, may”.

38. Section 29 amended (complaints)
(1) Section 29(1)(c)—
Repeal
“or”.
(2) Section 29(1)(d)—
Repeal
“specified,”
Substitute
“specified; or”.
(3) After section 29(1)(d)—
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Add

“(e) has failed to comply with, or has contravened, an
AML/CTF requirement,”.

(4) Section 29(2)—
Repeal
“(¢) or (d)”
Substitute
“(c), (d) or (e)”.

Division 2—Amendment to Resolution of the Legislative
Council Establishing Companies Registry Trading Fund
(Cap. 430 sub. leg. B)

39. Schedule 1 amended (services to be provided by the trading fund)
Schedule 1, after section 1—
Add

“lA. Administering and enforcing the provisions of the Anti-
Money Laundering and Counter-Terrorist Financing
Ordinance (Cap. 615) applicable to a trust or company
service business as defined by section 1 of Part 1 of
Schedule 1 to that Ordinance.”.

Division 3—Consequential Amendments

Subdivision 1—Amendment to Insurance Ordinance (Cap. 41)

40. Section 53A amended (secrecy)
Section 53A(3)(fa)—
Repeal
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“(Financial Institutions)” (wherever appearing).
Subdivision 2—Amendment to Post Office Ordinance (Cap. 98)

41. Section 7 amended (exemption from liability)
Section 7(4)(b)—
Repeal

“(Financial Institutions)”.
Subdivision 3—Amendment to Banking Ordinance (Cap. 155)

42. Section 120 amended (official secrecy)
Section 120(5)(db)—
Repeal

“(Financial Institutions)” (wherever appearing).

Subdivision 4—Amendments to Securities and Futures Ordinance
(Cap. 571)

43. Section 130 amended (suitability of premises for keeping records
or documents)

Section 130(1)—
Repeal

“(Financial Institutions)”.

44. Section 180 amended (supervision of intermediaries and their
associated entities)

Section 180(2)(ba)—
Repeal

“(Financial Institutions)”.
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45. Section 378 amended (preservation of secrecy, etc.)
Section 378(3)(ea)—
Repeal

“(Financial Institutions)” (wherever appearing).

46. Section 381B amended (disclosure by Monetary Authority)
Section 381B(1)(f)—
Repeal

“(Financial Institutions)” (wherever appearing).

47. Schedule 1 amended (interpretation and general provisions)

Schedule 1, Part 1, section 1, definition of relevant provisions,
paragraph (d)—

Repeal

“(Financial Institutions)”.

Subdivision 5—Amendments to Payment Systems and Stored
Value Facilities Ordinance (Cap. 584)

48. Section 50 amended (confidentiality)
Section 50(3)(j)—
Repeal

“(Financial Institutions)”.

49. Schedule 3 amended (minimum criteria)
Schedule 3, Part 2, section 6(2)(a)—
Repeal

“(Financial Institutions)”.
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Explanatory Memorandum

The object of this Bill is to amend the Anti-Money Laundering
and Counter-Terrorist Financing (Financial Institutions)
Ordinance (Cap. 615) (principal Ordinance) to meet Hong
Kong’s obligations under the Financial Action Task Force’s
Recommendations (FATF Recommendations) for combating
terrorist financing and money laundering.

2. Accordingly, the Bill proposes—

(a) to apply the customer due diligence and record-
keeping requirements (AML/CTF requirements) in
the principal Ordinance (currently applicable only to
financial institutions (FIs)) to accounting professionals
(as defined), estate agents, solicitors and foreign
lawyers (defined as legal professionals) and trust or
company service providers (collectively called
designated non-financial businesses and professions
(DNFBPs)) when conducting certain transactions;
and

(b) to make miscellaneous amendments to the existing
requirements relating to Fls.

3. For the first 3 sectors, the AML/CTF requirements will be
enforced by amendments to the existing regulatory framework
in the Ordinances that regulate them. That is, the Professional
Accountants Ordinance (Cap. 50), the Estate Agents Ordinance
(Cap. 511) and the Legal Practitioners Ordinance (Cap. 159)
(regulatory Ordinances).
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4, Trust or company service providers are not currently regulated
and the Bill proposes to establish a licensing regime, to be
administered by the Registrar of Companies (CR), as the
means for enforcing the AML/CTF requirements.

S. The amendments to the principal Ordinance are in Part 2 of
the Bill. Part 3 of the Bill contains amendments to the
regulatory Ordinances, an amendment to a Resolution of the
Legislative Council (establishing the Companies Registry
Trading Fund) and consequential amendments to some other
Ordinances (Related Amendments).

Part 2 of Bill—Amendments to Principal Ordinance

6. Clauses 3 and 4 amend the long title and the short title to
reflect the enhanced scope of the principal Ordinance.

7. Clause 5 amends section 4 to include regulatory bodies among
the persons who are given immunity in the performance of
their statutory functions.

8. Clause 7 adds a new section 5A to provide that the AML/CTF
requirements in Parts 2, 3 and 4 of Schedule 2 apply to the
DNFBPs.

9. Clause 8 amends section 7 to enable the CR and the regulatory

bodies to publish guidelines for the purposes of Schedule 2 and
adds a new subsection (5A) to section 7 to provide that section
7 does not prevent The Law Society of Hong Kong or any
other body that has the function of considering whether a legal
professional has contravened an AML/CTF requirement from
having regard to any practice directions that give guidance
about those requirements.
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10.

11.

12.

13.

14.

Clauses 9 to 13 amend sections 9 to 13 to extend to licensed
trust or company service providers (TCSP licensees) the
provisions relating to—

(a) entry into business premises for routine inspections;
(b) offences relating to those inspections; and

(c) the appointment of investigators, their powers and
offences for non-compliance with requirements made
by investigators.

Clause 14 amends the definition of wultimate owner in section
24 to reflect the prevailing minimum percentages for share
holdings and voting rights of controlling persons in
international standards.

Clause 15(2) and (3) amends section 30(4) to include all
offences under section 14 of the United Nations (Anti-
Terrorism Measures) Ordinance (Cap. 575) as part of the fit
and proper test for licensees of money services.

Clause 16 adds a new section 39A to require a licensee of a
money service to display the original of the licence at the
licensed premises and to make non-compliance an offence, and
clause 17 amends section 43 to include non-compliance as a
ground for disciplinary action.

Clause 18 adds a new Part 5A to provide for the regulation of
trust or company service providers. The new Part corresponds
to Part 5 except for differences specific to trust or company
service providers and technical and drafting changes to the
organization and language. The following is a brief description
of the proposed new sections in Part SA—

(a) section 53A sets out the definitions relevant to Part
5A;
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(b)

(©)

(d)

(©

)

€

(h)

()

V)

(k)

section 53B states to whom Part 5SA does not apply;

section 53C empowers the CR to delegate the
functions under the principal Ordinance except the
power to delegate or the power to amend new
Schedule 3A (which sets out fees payable under Part
5A) or make regulations;

section 53D requires the CR to maintain a register
of licensees, which should be made available for
public inspection;

section 53E provides for admission into evidence of
certified copies of entries in and extracts from the
register and the evidential value of those copies;

section 53F makes it an offence for a person to carry
on the business of providing a trust or company
service without a licence;

section 53G provides for the CR’s power to grant
licences and how an application for the grant of a
licence should be made;

section 53H states that the grant is subject to the
applicant satisfying the fit and proper test and
section 531 sets out the elements of the fit and proper
test;

section 53)J empowers the CR to impose conditions
when granting a licence;

section 53K provides for the renewal of a licence and
section 53L empowers the CR to impose conditions
when renewing a licence;

section 53M empowers the CR to amend previously
imposed conditions;
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M

(m)

(n)

(0)

(p)

section 53N specifies the form of a licence, section
530 its validity period and section 53P the events on
the occurrence of which a licence ceases to be valid;

section 53Q empowers the CR to revoke or suspend
a licence in certain situations and section 53R sets
out the procedure for revocation or suspension;

sections 53S, 53T and 53U provide that CR’s
approval is required to hold certain positions in a
TCSP licensee after the licence is granted and that it
is an offence to do so without that approval and
section 53V states how to apply for approval.

sections 53W and 53X require the CR to be notified
of changes in the particulars given in licence
applications and a TCSP licensee’s intended cessation
of business and make the failure to do so an offence
and section 53Y states how the CR is to be notified;

sections 53Z to 53ZD relate to the CR’s disciplinary
powers; section 53Z empowers the CR to take
specified disciplinary action (including imposing a
pecuniary penalty) against TCSP licensees in certain
situations; section 53ZA sets out the procedure for
disciplinary action; section 53ZB requires the CR to
publish guidelines about the power to impose a
pecuniary penalty; section 53ZC provides for the
registration in the Court of First Instance of an
order to pay a pecuniary penalty for it to be enforced
as an order of the Court; section 53ZD empowers
the CR to exercise disciplinary powers against a
director of a corporate TCSP licensee (as defined in
that section);
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(@

(r)

®

(w)

(v)

section 53ZE empowers the CR to appoint
authorized officers and section 53ZF empowers a
magistrate, if satisfied there is reason to suspect the
commission on any premises of an offence under
section 53F (carrying on a trust or company service
business without a licence), to issue a warrant
authorizing an authorized officer to enter and search
the premises and take the actions specified in section
53ZF and in section 53ZG;

section 53ZI requires the CR, officers employed in
the Companies Registry and persons assisting the
CR to preserve confidentiality regarding information
that comes to their knowledge in performing
functions under the principal Ordinance and sections
537) and 53ZK set out the disclosures that are
permitted;

section 53ZL empowers the CR to amend new
Schedule 3A (which sets out fees payable under Part
5A) and section 53ZM empowers the CR to make
regulations for the purposes of Part 5A;

section 53ZN creates an offence for giving false or
misleading information for various purposes under
Part 5A;

section 53Z0 extends the time limit (specified in the
Magistrates Ordinance (Cap. 227)) for prosecuting a
summary offence under Part 5A;

section 53ZP sets out how documents (including
applications) can be conveyed to the CR for the
purposes of Part 5A; and
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15.

16.

17.

18.

19.

(W) section 537ZQ contains transitional arrangements
applicable to trust or company service providers who
are carrying on a trust or company service business
when the restriction on carrying on a trust or
company service business without a licence in section
53F comes into effect and the circumstances in which
the deemed status ends, depending on whether or not
a person applies for a licence during the transitional
period of 120 days specified in section 53ZQ.

Clauses 19, 20(5), 21 and 22 contain amendments to the name
of the review tribunal established under section 55 along the
lines of the amendment to the short title of the principal
Ordinance.

Clause 20(1), (2), (3) and (4) amends certain definitions in
section 54 to reflect the decisions made by the CR under new
Part 5A.

Clause 23 amends section 77(1) to exclude regulations for the
purposes of new Part SA from the Chief Executive in Council’s
power to make regulations.

Clause 24 adds a new subsection (1A) to section 80 to include
notices etc. given by the CR in the provision that states how
notices are to be given by relevant authorities.

Clause 25 amends Schedule 1 (which contains definitions
applicable to the principal Ordinance) to include the definitions
relevant to the application of the AML/CTF requirements to
DNFBPs. The more significant ones are the definitions of
accounting professional, estate agent, legal professional and
TCSP licensee (collectively defined as DNFBPs) and regulatory
body.
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20.

Clause 26 amends Schedule 2, which contains requirements
relating to customer due diligence and record-keeping. Most of
the amendments are for the purpose of extending those
requirements to DNFBPs. The other amendments to the
various sections in that Schedule are in—

(a)

(b)

(©)

(d)

()

)

(2

(h)

clause 26(2) to (4), which amends the definition of
beneficial owner in section 1(1) to increase the
minimum share holding to more than 25% to reflect
international standards;

clause 26(10), which defines who a pre-existing
customer is in relation to a DNFBP;

clause 26(12), which adds a definition of customer (to
include a client) because it is more common to use
the term “client” in relation to DNFBPs;

clause 26(15) and (22), which sets out the means of
customer identification for DNFBPs who are
accounting professionals, estate agents or legal
professionals.

clause 26(65), which amends section 9 to reflect the
technological developments in the methods used by
FIs for obtaining information relating to customers;

clause 26(74) to (83), which amends section 12 to
reflect the current requirements relating to wire
transfers in the FATF Recommendations;

clause 26(92), which amends the description of a
specified intermediary in section 18(3)(a) to substitute
references to 3 types of DNFBPs;

clause 26(93) to (103), which amends section 18 to
add a related foreign financial institution of an FI to
the type of intermediaries through whom a FI can
carry out customer due diligence measures and makes
other consequential amendments to that section.
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21.

22.

Clause 27 adds a new Schedule 3A to set out the fees payable
for various matters under new Part SA.

Clause 28 amends Schedule 4 to include in the definition of
representative a public officer employed in the Companies
Registry.

Part 3 of Bill—Related Amendments

23.

24.

Clause 30 amends section 34 of the Professional Accountants
Ordinance (Cap. 50) to include failure by an accounting
professional (as defined) to comply with an AML/CTF
requirement applicable to an accounting professional, or being
a director of a corporate TCSP licensee, causing or allowing
the non-compliance of an AML/CTF requirement applicable
to the licensee or not taking reasonable steps to prevent the
non-compliance by the licensee, as a ground for disciplinary
action. Clauses 29 and 31 to 33 contain amendments
consequential to that amendment.

Clause 34 amends section 9A of the Legal Practitioners
Ordinance (Cap. 159) to provide that failure by a legal
professional to comply with an AML/CTF requirement
applicable to a legal professional, or being a director of a
corporate  TCSP licensee, causing or allowing the non-
compliance of an AML/CTF requirement applicable to the
licensee or not taking reasonable steps to prevent the non-
compliance by the licensee, must be considered as conduct that
should be inquired into or investigated for the purposes of
disciplinary action.



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions)

(Amendment) Bill 2017

Explanatory Memorandum
Paragraph 25 C2341

25.

26.

27.

Clauses 35 to 38 amend sections 2, 27, 28 and 29 of the Estate
Agents Ordinance (Cap. 511) so that failure by a licensee to
comply with an AML/CTF requirement is a ground for
revoking or suspending the licence or a complaint against or
investigation of the licensee.

Clause 39 adds a new section 1A to Schedule 1 to the
Resolution of the Legislative Council Establishing the
Companies Registry Trading Fund (Cap. 430 sub. leg. B) to
include the administration and enforcement of the provisions
of the principal Ordinance that apply to a trust or company
service business among the services to be provided by the
trading fund.

Clauses 40 to 49 amend various Ordinances that contain
references to the present short title of the principal Ordinance
and the review tribunal established under the principal
Ordinance, to reflect the change proposed by the Bill to that
short title, namely the repeal of the expression “(Financial
Institutions)”.



	Structure
	Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) (Amendment) Bill 2017
	Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) (Amendment) Bill 201﻿7


