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Backaround

The Companies Ordinance (CO) is one of the oldest and most complex pieces of
legislation in Hong Kong. We have commenced a major exercise to rewrite the CO in
mid-2006, with a view to modernising our legal infrastructure to strengthen Hong
Kong’s status as a major international business and financial centre.

The rewrite exercise is thus conducted in two phases: Phase | on provisions affecting
over 700,000 live companies in Hong Kong and Phase Il on winding-up related
provisions in the CO. A draft Bill covering all Phase | provisions will be put for
public consultation around mid-2009, before the new Companies Bill is introduced
into the LegCo tentatively in the third quarter of 2010.

In the course of the rewrite, we will consult relevant professional bodies, the business
community and company law academics, and leverage from company law
developments around the world, particularly in the UK, Australia, Canada, New
Zealand and Singapore. Topical public consultations will also be rolled out prior to
the draft Bill to gauge views on more complex subjects.

Consultation

The second public consultation of CO Rewrite was conducted from 2 April 2008 to
30 June 2008. We invited comments and views on the proposals relating to Company
Names, Directors’ Duties, Corporate Directorship and Registration of Charges.
During the consultation period, we conducted a consultation forum on 28 May 2008
and a focus group meeting on registration of charges on 29 May 2008, and attended
several meetings/forums of other interested organisations.

In addition to verbal comments we have collected on these forums and meetings, we
have received 61 pieces of written submissions from 59 deputations. This document
integrates all comments we have collected during the consultation period.



neral Comment
Deputation Comments
International Referred to your CO Rewrite public consultation, we would like to propose the following comments for you to re-
Management enact the regulations in the Companies Ordinance.
Association

We find that in the TWELTH SCHEDULE, it shows the penalty or punishment to those who are liable for non
compliance to all the sections of Company Ordinance. However, some of the simple mistakes, such like missing the
lodgment of a document to Company Registry, may cause someone taken to court and with heavy penalty totaling up to
about HK$255,500.

In today’s electronic and computerized world, too heavy workload for the officers or administrators in some Small
and Medium sized Enterprises to handle all the documents. It is not hard to miss the filing one simple document to
Company Registry. Besides, one person today may hold directorships or officer positions in several companies. It is very
different from the old days, 20 years ago, for most of people, one person hold only one directorship and some more people
operate within one company. Also, they are maybe too busy to concentrate on enhancing the productivity, creativity and
traveling, and hence to make a mistake carelessly.

| think the Ordinance need to keep reason warnings and reminders to those careless officers or directors but not to
make a lot of trouble to them to run their daily busy operation in the very stiff business world against other countries. To
counter balance the level of penalties and warning effect, we advice as follows,

1) The penalties to those default to carry out duties of directors in Private Companies and Listed Companies need to
separate as the listed companies has the public interest. On the other hand, those mistake cause much slighter effect to
the public or other people in the community.

2) All level of penalty need to review and the maximum amount of the total daily

3) Default fine must be greatly reduced. As there are too many rules and regulations to the private limited companies and
SME, the too heavy penalties may cause much more workload and weaken the efficiency of business operation. The
consequence lead to the fact the directors or main officers concerns about the penalties and compliance to the
regulation rather than the productivity of a company or creativity of products and services. An example such like a
simple disorder of a computer may cause missing the lodgment of Annual Return AR within restricted period 42 days
(failing to comply with requirements for completing and filing annual returns Sections 109(4)). However, it may cause




to a issue summons to those officers in a company, take them to court and liable to a heavy penalty with HK$700 daily
fine. The possible penalty for one year is $700X364, totaling HK$254,800. We strongly believe that it is unreasonable
to face a such possible heavy penalty.

If you need to classify the proposals, it may involve the issues under the Section of “Directors’ & Officers’ Duties”.

The Chinese General
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Hong Kong The HKMA fully supports the Companies Ordinance (CO) rewrite exercise to modernise our company law to further
Monetary Authority | enhance Hong Kong’s status as a major international financial and business centre. We have no specific comments on the

issues raised in the consultation document. Nevertheless, in connection with the proposal to expedite the company name
approval procedure mentioned in paragraph 2.12 of the document, we would like to draw your attention to the restrictions
on use of name “bank” under section 97 of the Banking Ordinance (BO). This section of the BO provides that any person,
other than a bank which is authorized under the BO or central bank, without the written consent of the Monetary Authority -

(@ uses the word “bank” or any of its derivatives in English, or any translation thereof in any other language, or uses the
Chinese expression “ngan hong” (54¥), or uses the letters “b”, “a”, “n”, “k” in that order, in the description or name
under which such person is carrying on business in Hong Kong; or

(b) makes any representation in any bill head, letter paper, notice, advertisement or in any other manner whatsoever that
such person is a bank or is carrying on banking business in Hong Kong

commits an offence.

We therefore suggest that when designing the name approval system and the preliminary requirements, the Registrar of
Companies would take into account the restrictions under section 97 of the BO.

Japan Electronics &
Information
Technology
Industries
Association

Answer and Proposal in response to the Second Public Consultation on Companies Ordinance Rewrite (issued on 2 April,
2008), concerning Shadow Companies in Chapter 2 thereof

There have been a lot of problems (the “shadow company problem”) in relation to Chinese counterfeiters registering in
Hong Kong, without the permission of the right-holders, company names (“inappropriate registrations”) that include
worldwide Japanese trademarks, and producing and selling different types of merchandise in mainland China as if the
counterfeiters were licensed by the Japanese companies as legitimate agents. Japan Electronics & Information Technology




Industries Association (JEITA) applied to the Government of Japan for consultation about the shadow company problem
with the Government of the Hong Kong Special Administrative Region in April 2005. Based upon this application, the
Government of Japan held bilateral meetings four times (in November 2005, February 2006, November 2006, and July
2007). We appreciate and welcome that the Hong Kong Special Administrative Region recognizes the existence of the
shadow company problem and is taking action to improve the related provisions of the Companies Ordinance in line with
the request of the Government of Japan. Please see below for our answer to Question 1 in the proposal (“Proposal”) of the
Financial Services and the Treasury Bureau (“FSTB”).

Cally Jordan

1. This initiative is good news for Hong Kong. Although the process of rewriting the Hong Kong Companies Ordinance
(HKCO) has been a long one, the time has been well spent. Concepts and proposals have received a thorough airing, from a
number of different perspectives and the HKCO has benefited from numerous amendments and adjustments over the last
decade.

2. The following are brief comments which may be use in the ongoing consultations, first of a general nature, and then
on certain of the specific questions raised by Consultation Paper 2.

Companies Act 2006 (UK)

3. In particular, with the passage of the Companies Act 2006 (UK), Hong Kong has been able to draw directly upon the
large body of studies prepared in the course of the Modern Company Law for a Competitive Economy initiative in the UK
(the Modern Company Law Initiative). These studies, and the resulting legislation, are of obvious interest to Hong Kong,
given the heritage of its legislation and its own place in the world as a major international financial centre.

4.  The deliberations of the Modern Company Law Initiative, and the choices made in the final legislation, are of even
more direct relevance to Hong Kong, given that the Review of the Hong Kong Companies Ordinance Consultancy Report
1997 (the HKCO Report 1997) was the starting point, in 1998, for the UK reforms themselves. The HKCO Report 1997, in
fact, set the frame of reference for the subsequent UK reforms. So the Companies Act 2006 (UK) now provides an
excellent resource for the CO Rewrite.

5. Nevertheless, there are a few caveats to use of the Companies Act 2006 (UK) as a model for the HKCO. UK
legislation, as before, continues to be subject to the constraints imposed by European Commission Directives. The UK,
thus, does not have the same autonomy as Hong Kong in fashioning optimal legislative solutions.

6.  Optimal legislative solutions may also be impeded in the UK, as elsewhere, by the usual compromises associated with
the legislative process and interest group politics. In addition, companies law in the UK has a long history, and




demonstrates a high degree of “path dependency”; it can be highly resistant to change (see Bebchuk and Roe, “A Theory of
Path Dependence in Corporate Ownership and Governance” (1999) 52 Stanford L.R.127).

7. In conclusion, the Companies Act 2006 provides an excellent point of reference for Hong Kong. However,
discernment should be exercised in adopting or adapting the legislative solutions which it presents. For example, the
statutory statement of directors duties in the UK has much to recommend it, but certain of its provisions may be coloured by
European policy concerns of lesser significance in Hong Kong.

Corporations Act 2001 (Australia)

8. On the other hand, great care must be taken when looking to the Australian Corporations Act 2001 (ACA 2001). A
former Chief Justice of Australia has called Australian corporations legislation “indigestible and incomprehensible”, a view
recently reiterated by a leading Australian companies law judge. Unlike the Companies Act 2006 (UK), or for that matter,
modern companies legislation in New Zealand, Canada and most of the United States, the Australian legislation has never
been subject to a comprehensive reformulation. Very laudable efforts at modernisation and simplification of the Australian
legislation in the 1990s (along North American and New Zealand lines), were truncated for various reasons. The legislation
was never comprehensively reorganised and redrafted, as had originally been intended.

9.  The result is legislation, which in addition to being voluminous and badly organised, is replete with internal
inconsistencies and erratic drafting. Drawing ad hoc amendments from various sources at various times (US law, UK law,
Canadian law, New Zealand law) together with idiosyncratic Australian innovations has unfortunately created legislation
lacking in conceptual clarity.  As well, the legislation, combining as it does most of capital markets and financial
intermediary regulation together with companies law, is highly, some would say overly, regulatory in nature. (For a more
detailled discussion of the difficulties associated with the Australian legislation, see “Unlovely and Unloved: Corporate
Law Reform’s Progeny”, University of Melbourne Legal Studies Research Paper No. 325, available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1125542).

Registration of Charges

23.  With respect to registration of charges, it is unfortunate that the UK missed the opportunity to rationalise its system of
creating security interests in personal property, and it is more unfortunate still that Hong Kong appears to have decided to
follow the UK lead. The recommendations of the UK Diamond Report (ie follow the North American, preferably Canadian,
model) ring as true today as they did nearly 20 years ago. UK academics have also expressed dismay at the reluctance of
the UK to embrace an obviously superior system, well suited to information technology and increasingly the standard




throughout the world.

24. The objections in the UK appear to have arisen among the City practitioners wedded to their arcane chattel mortgages
and the intricacies and uncertainties of the floating charge. This is a classic case of path dependency and interest group
politics. In Australia, the main impediment to adoption of a comprehensive registration system such as exists in New
Zealand, has been constitutional. Australia is a federal state and New Zealand is not. My colleagues who specialise in this
area in Australia (as | do not) tell me that Australian banks are strongly supportive of the introduction of the regime,
although, like their London counterparts, some solicitors are reluctant to change the old ways, as inscrutable as they are.

25. It is true that the comprehensive registration systems proceed from a set of very different assumptions; they do not
build upon the old common law cases, and that may be the underlying reason for the resistance to them in the UK (and
perhaps, in Hong Kong). They appear unfamiliar and possibly unsettling, requiring the legal profession to grapple with new
concepts and approaches.

26. Certainly, as one who has engaged in commercial practice in Hong Kong as well as in Canada and the United States,
I can attest to the virtues of the comprehensive registration system over the old common law one. The effort involved in
adapting to the new concepts is worth the candle. The comprehensive registration systems promote certainty, reduce
transaction costs and increase the speed and efficiency of commercial transactions. All things to which Hong Kong aspires
in commercial matters.

The Institute of
Accountants in
Management

With reference to the invitation for the views on the company law rewrite in respect of the four areas of company names,
directors’ duties, corporate directorship and registration of charges, we are of the general views that integrity of directors in
the management of a company is of primary importance towards the success of Hong Kong as a city of international
business centre and that unless there are substantial reasons for changes, the existing rules and regulations should be
preserved.

The Chamber of
Hong Kong Listed
Companies

The Chamber of Hong Kong Listed Companies is pleased to submit our response to your current consultation on the
Rewrite of Companies Ordinance relating to Company Names, Directors’ Duties, Corporate Directorship and Registration
of Charges. We represent 168 company members, the majority of which are listed on the Hong Kong Stock Exchange. As
such, in our response we have focused on questions that have direct interest to listed entities and directors and their
relationship with the market.

Lam Wai Hong

As learnt, one of the purposes of this Rewrite of Companies Ordinance (“CO”) is to deal with abuses of company name
registration regime by "shadow companies”. Page 9 of the Consultation Paper revealed the obvious detriment impact on




trademarks or service-marks by such abuses Hong Kong being a sound international centre.

From the point of view on banking account under certain company names, | would like to reflect that there may be some
cases on abuses of company names by foreign companies which simply apply for opening bank accounts in Hong Kong.

Such offshore foreign companies are not applied under Part XI of CO (Chapter 32). They do have any place of business (as
defined in Section 341(1) of CO), nor carry out any business in Hong Kong (under Business Registration Ordinance,
Chapter 310). However, these types of companies infiltrate into the banking industry in Hong Kong without any public
records that can be detected on its good standing status or even existence.

Some of the companies are even confusingly similar with the company names being currently registered as non-HK Co. or
incorporated. Although there are requirements on description of Co. name and its place of incorporation under Section 93
CO and Section 337(1)(c) respectively, those offshore foreign companies are not subject to it.

Names identical with others not only infringe with trademarks, it also exposed risk of money laundering. Under the present
HKMA'’s Guideline on Prevention of Money Laundering year 2000 (and Supplement Guideline effective 16 May, 2008).

I shall be much obliged your allowing me to express personal ideas on the issue of Co. Name. Hopefully, it can extend a
wider horizon to cover certain administrative measures on those offshore foreign companies engaging banking relationship
with us.

Thank you very much for your attention of my personal viewpoints.

The Society of
Chinese Accountants
and Auditors

We are pleased to see that the government has listened to our comments on the first consultation document, and with
reference to your letter dated 2 April 2008, we would like to submit herewith our responses and comments relating to the
second consultation document.

Amongst the various proposals put forward in the second consultation document, we have quite a different view to that of
the SCCLR on the issue of corporate directors. We are of the opinion that the abolishment of corporate directors will have a
huge, although we are not able to quantify the exact financial losses, negative impact on both Hong Kong’s being a leading
financial centre in the world and also the business of professionals including practising accountants, lawyers and wealth
management practitioners. According to the figures provided in the consultation paper, as at the end of 2007, there are
42,890 out of a total of about 660,000 private companies in Hong Kong have corporate directors. Although the 42,890
companies represent only about 6.5% of the total private companies in Hong Kong, we cannot ignore such a large number
of companies which may represent a large number of genuine business operations in Hong Kong and also a significant
amount of annual services fee to the related professionals. These concerns are further explained in more detail in our




responses to your questions in the attached Appendix to this letter.
As our profession does not often involve charges, we would like other deputations to express more on this area.

Clifford Chance

We note that the implementation of the amendments to section 91(1) in December 2007 was meant to obviate the need for
the practice of “Slavenburg presentation”. However, we understand that the Companies Registry is unwilling to give an
assurance as to the maximum time lag in the publication (on the public database) of the registered particulars of non-Hong
Kong companies registered under Part XI of the Companies Ordinance. The absence of such assurance has prompted some
chargees and their counsel to continue with the practice of “Slavenburg presentation”. Please refer to the correspondence
between Clifford Chance Hong Kong and the Registrar of Companies ((25) and (33) in CR/HQ/8/1/59 (XI1V)).

Szeto Ho Kwong

From the 2" submission

in order to facilitate searching the assets of a co., the office of the Land Registry and the Co. Registry should be put
together, and perhaps better to be under one and only one dept head

KPMG

KPMG appreciates the opportunity to comment on the above consultation paper published by the Financial Services and the
Treasury Bureau in April this year. Overall we are supportive of your proposals, with the exception of the proposal to
codify directors’ duties, where we have some concerns. Our detailed responses to the questions you have posed are set out
in an appendix to this letter.

We have appreciated the opportunity given to partners of our firm to work with the Government on this important project
through the various working groups and look forward to working with you farther as this project develops. In the meantime,
we trust that our comments are of assistance.

Hermes Equity
Ownership Services
Limited

Hermes is one of the largest pension fund managers in the City of London and is wholly owned by the BT Pension Scheme.
We also respond to consultations such as this one on behalf of many other clients, including the BBC Pension Trust,
Ireland’s National Pension Reserve Fund, Netherlands’ PNO Media Fund, Canada’s Public Sector Pension Investment
Board and Denmark’s PKA. We have some $70 billion assets under management and over $98 billion assets under advice.*

Hermes takes a close interest in matters of company law and regulation because they set the context for the exercise of our
clients’ rights as part owners of the companies in which they invest. We seek to safeguard our clients’ current rights and
also to enhance the transparency and accountability of companies and their directors to their long-term owners.

By enhancing accountability, we hope to improve efficiency by addressing what economists call the agency problem. It is
our fundamental belief that companies with concerned and involved shareholders are more likely to achieve superior long-




term returns than those without. By helping make company directors accountable to company owners for the decisions they
make and the actions that they take, we believe that over time we will encourage better decision-making and greater value-
creation. We believe that this will benefit our clients, which need long-term real growth to meet their obligations to pension
beneficiaries, and it will also make companies and economies as a whole more efficient.

In pursuit of these aims Hermes supports a flexible regime which will:

- encourage company accountability;

- encourage responsible ownership by shareholders and fiduciaries;

- ensure independence of those who audit and monitor company performance; and
- ensure the measures used in reporting performance are relevant for owners

Hermes very much appreciates the opportunity to comment on the rewrite of the Companies Ordinance. We provide
responses to selected questions for consultation below.

Hutchison Whampoa
Limited

2 Registration of Charges

2.1 The principal changes proposed to the registration of charges section reflect the provisions of the English Companies
Act 2006. However, the English Companies Act 2006 has not yet reflected the recommendations of the English Law
Commission Report on Company Security Interests (LAW COM No. 296) published in August 2005 (“2005 LawCom
Report™”). We understand that the non-incorporation by the English Companies Act 2006 of the recommendations of
the 2005 LawCom Report is not an indication that they have been rejected. In fact, many legal practitioners in the UK
believe that it is only a matter of time before these recommendations become law in UK.

2.2 The English Law Commission finds the UK registration system which is based on a scheme dating back to 1900 to be
outdated and a overhaul is necessary. The principal recommendations of the 2005 LawCom Report include:

(i) changing the registration system to a simple online system
(it)  criminal sanction requiring companies to send information be abolished
(iii) duty for registration be imposed on the interested party i.e. the secured lender rather than the company

(iv) the Companies House will no longer be required to check through the details and send out a certificate of
registration

(v) the time limit for registration be removed and it will be possible to register in advance of the transaction




2.3

2.4

2.5

Although, we feel that it may not be appropriate in the context of the Hong Kong charges registration system to adopt
all of the recommendations of the 2005 LawCom Report we do believe it would be beneficial to adopt some of them,
including:

(@ On-line registration system involving a simple requirement of noting the assets being charged, the beneficiary of
the charge and its date of creation. This satisfies the needs of modem financial transactions where the
requirement on speed of execution is becoming more and more demanding. It also satisfies the objective of the
registration system which is the avoidance of false wealth. As long as there is a public record that assets of a
company is encumbered the counter party can (and should) do proper due diligence. No one would execute
deals purely in reliance on the registered particulars and the details required in the current registration is really
unnecessary.

(b) Removal of sanctions on the chargor relating to failure to register in time. In practice, it is the chargee (being
the interested party in the registration) which takes charge of the registration process and not the chargor. It
would therefore seem unfair to the chargor to bear criminal sanctions and other consequences for something
which the chargee did wrongly.

With a streamlined on-line registration system, one can envisage that registration can be completed in a very short
time period. A 21 day requirement for registration would seem abundantly generous in such case. However, if the
registration system were to continue as it is, then one does query whether the shortening of the period is beneficial
having regards to the costs and inconvenience of reopening the registration. One must also bear in mind that the
process undertaken by the English Companies Registry in vetting the prescribed particulars may not be comparable to
the process in Hong Kong and it is not advisable to adopt the English timeline simply because the timeline is workable
under the English system.

Legal practitioners in UK have expressed a clear disappointment in the missing of an opportunity in bringing the
registration system up to modem requirements. When the White Bill for the new Companies Law in Hong Kong is
not even expected to be issued until around mid-2009, what should be done if the English Companies Act takes up the
changes recommended by the 2005 LawCom Report before then? Does the inclusion of the recommendations by the
English Companies Act then give merits to the recommendations? We would urge you to examine more closely the
recommendations in the 2005 LawCom Report in the context of the Hong Kong situation on their own merits instead
of following the approach in the English Act 2006.
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We apologize for the slight delay in our submission. We are grateful for the opportunity to present our views on the
modernization of our company law, one befitting Hong Kong’s position as a major international financial and business
centre and appropriate to our own business and financial environment.

The American
Chamber of
Commerce in Hong
Kong

The AmCham Intellectual Property Committee has developed a position paper titled Trade Name (a.k.a. Shadow Company)
Infringement in Hong Kong and I have the pleasure to present you a copy expressing AmCham’s views and concerns on the
issues raised in the document.

AmCham commends the Government in taking concrete steps to engage the community in the revision process of the
Companies Ordinance through public consultation exercises. We hope that through these active discussions and dialogues
that the Government will develop a regulatory framework with sustainable policies complementary to the needs of our
business community and investors in the long-term future.

We value the opportunity to express our views and look forward to continue our participation.

TRADE NAME (a.k.a. SHADOW COMPANY) INFRINGEMENT IN HONG KONG
The Issue

An AmCham position paper in June 2006 set out inter alia the concerns of AmCham’s members over the registration of
companies incorporated in Hong Kong with company names that include famous trade marks and brand names. Such
“shadow companies” are then used to authorize their PRC counterparts to engage in various forms of infringing activities in
the PRC, hiding behind their legally incorporated status in Hong Kong.

Background
Hong Kong government is proposing to rewrite the Companies Ordinance to cover a number of areas, including shadow
companies, and this is now undergoing public consultation. The primary proposed solution to the issue is to enable the
Companies Registrar to act on a court order and issue a direction to a shadow company to change its name, in default of
which the Companies Registrar may change the name of the company to its company number. This is a welcome reform,
which reserves to the courts the complex issue of defining what constitutes trade mark infringement.

These amendments do not address the root problem since infringers can easily use another identity to set up a company the
next day using the same brand name, as long as it is with a different descriptor. Secondly the Companies Ordinance will not
be put into effect until perhaps 2011, meanwhile many more IP holders will be prejudiced by the current situation. The
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proposed solution reinforces current practice which is to solve the problem through litigation, which can be costly.

Proposal
a.  Reject company names that include famous trade marks without authorization

Forcing trade mark owners to litigate these issues merely drives up the cost of doing business. The government is urged to
reject incorporation of companies with names that include famous trade marks without authorization at the outset. This
would be the cleanest and simplest solution. This can be achieved by inserting in the company incorporation application
forms a requirement that an applicant either certifies that he is the legal trademark owner or possesses and attaches a letter
of authorization from the relevant trade mark owner whenever the company name incorporates a trade mark or brand name
and the company is in the same business area as that of the trade mark/brand owner.

The burden is then on the applicant, not the Registrar, to check whether the proposed company name is a registered trade
mark and hence the current efficiency of the company incorporation regime can be maintained. Such a requirement will
deter infringers from setting up shadow companies in Hong Kong at the outset. Secondly if a company breaches the
application procedure then either of its own volition or on notice from a complainant, the Registrar could direct a company
to change its name following the proposal currently under consultation.

b. Use arbitration as an alternative solution

Under the amendments, the burden of resolving shadow company problems is to remain with trade mark holders. Whilst the
proposed solution does provide a clear remedy, it remains necessary for IP holders to use the Hong Kong courts to seek
orders that infringement has taken place and to then enforce them. This is expensive, given that service of court documents
are usually outside jurisdiction and in cases where fake addresses are provided, substituted service will be required. Further,
very few shadow companies have any assets in Hong Kong and costs recovery is usually impossible. Ultimately, seeking to
solve the problem through litigation increases the cost of doing business in Hong Kong and will continue to harm Hong
Kong’s reputation.

We recommend use of an arbitration procedure whereby the Companies Registry’s terms with registrants could include a
requirement that disputes be referred to arbitration. In such a case, the Companies Registry may adopt similar procedures as
used for resolving domain name disputes under the Uniform Domain Name Dispute Resolution Policy (“UDRP”). This is
not the same as the company names adjudicator proposed under the Companies Act 2006 in the UK which will come into
operation on 1 October 2008. We believe that the problem of shadow companies in Hong Kong is very different from that
of hijacking a brand name, which is the situation in the UK.
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The basis for opposing registration might be that the company in question has no rights in the trade mark or brand name that
has been incorporated and the company name was registered in bad faith. As in UDRP cases, the complainant will bear the
administrative costs and the arbitration will be outsourced to the Hong Kong International Arbitration Centre (HKIAC)
which is already experienced in this area. Trade mark owners and infringers are well-used to this internationally accepted
system being used for domain names that conflict with trade marks. Due process can be ensured and there is no financial
burden on the government.

Such a system would not necessarily replace the court procedure, but offer an alternative, which is likely to be cheaper than
litigating. The end result is to enable the Companies Registrar a power to issue a direction to the shadow company to change
its name once the complainant obtains a court order or an arbitration ruling requiring the shadow company to do so.

Since officers of shadow companies are similar to cyber squatters in the domain name context who are unlikely to respond
to any proceedings, provided that narrow rules to protect genuine Hong Kong companies were adopted, then everyone
would benefit. Further, given the speed of incorporating companies in Hong Kong, it is important for any such dispute to be
resolved in a quick and inexpensive way.

The Companies Registrar is urged to meet and discuss the possibility with the HKIAC.
c.  Broaden the scope of Companies Registry interpretations

A further proposed amendment to the Companies Ordinance enables the Companies Registrar to refuse to register names
which are the subject of an existing court order — i.e. to stop repeat offenders merely opening a new shadow company. It is
unclear from the proposal if this is to be limited to the same name only. Court orders will typically be wider than merely the
same name and will include similar names too, with the scope of the order typically being in trade mark law terms.
Therefore in such repeat offender instances, the Companies Registrar should comply with court orders which are wider than
merely the same name, but any names incorporating the same trade mark or brand name. Otherwise the effect of this
amendment will be extremely limited if shadow company operators can change say one letter and force the IP holder back
to court again.

The Companies Registry has the power to direct a company to change its name under the Companies Ordinance within 12
months of incorporation, if it considers the name to be too similar to a name of an existing registered company. In practice,
the Companies Registry takes an extremely narrow view of what is considered “too like”. The Companies Registry needs to
adopt a broader approach, consistent with trademark law (the test of confusing similarity). Generic words such as

“international”, “holdings”, “group”, “limited” etc. should be disregarded in determining whether two company names are
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“too like” and it should not matter whether such words are used alone or in groups.

Further, in cases of striking out a dormant company under Section 291 of the Companies Ordinance, the Companies
Registry should not accept a bare allegation from the defunct company that it is in operation as sufficient evidence to
obstruct a striking out decision. The defunct company should be required to substantiate its allegation by submitting tax
returns, business registration certificates, accounts reports and the like for such purposes. Illegal activities in the PRC
should not be considered as “activities” by the Companies Registry, otherwise it is almost impossible to rely on this section
to strike out these infringing Hong Kong companies.

Hong Kong General
Chamber of
Commerce

5. Registration of Charges

The following comments on the proposed enhancements to Registrations of Charges are made with reference to
recommendations in the UK’s Law Commission Report on Company Charges (August 2005).

Recommendation 1: The charge will be registered using a simple online system

The Law Commission is of the view that the current system of registration involving paper prescribed particulars is a drain
on the resources of the Companies Registry (which is required to incur cost in employing people to vet the correctness of
the prescribed particulars) and an unnecessary cost for the Chargor in producing the prescribed particulars. A simple online
registration would be more cost effective, since only a limited amount of data would suffice to meet the objective of the
registration system (i.e. to alert people that certain assets of a company are affected by security). In practice, it is doubtful
whether any person would do a deal on the basis of the prescribed particulars and it is sufficient for them to know that
security does exists which should then prompt them to do due diligence on the actual documentation. The details required in
the current registration regime do not appear necessary.

Recommendation 2: The criminal sanction requiring companies to send information will be abolished. It will be up
to the Chargee to register the charge and ensure the details are correct.

This reflects what happens in practice. It is the lawyer acting for the Chargee who would invariably be the person who
prepares the prescribed particulars and submit the same for registration. Since the Chargee is the person deriving the benefit
from registration as agent of the Chargor and is indeed able to effect registration without assistance of the Chargor, it would
seem sensible for that person to take charge of the registration. The current position is also unfair on the Chargor because it
can end up with an accelerated loan for something which the Chargee and its lawyers have done wrong.

Recommendation 3: Companies House will no longer be required to check through the details and send out a
certificate of registration
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The logic in Recommendation 1 applies.

Recommendation 4: Companies House and Land Registry will stare information on registration of charges, so
properties will only need to be registered once.

and

Recommendation 5: 21-day time limit for registration will be removed, and it will be possible to register in advance
of the transaction.

Under current regime registration outside of the 5 week prescribed period requires a court order. This is an unnecessary
drain on court time and resources. In the Law Commission Report, the Law Commission recommends the removal of the
registration time limit and the creation of a priority system (note that the current registration system does not affect priority).
The Law Commission’s view is very clear that it considers the current registration scheme which dates back to 1900 as
being inappropriate to modern needs and is inefficient. It is consistent with the objective of the rewrite exercise to look
further into the future rather than adopting the current position of the Companies Act 2006 which is clearly in need of
updating. The HK Government should therefore consider the Law Commission report and recommendations in more details
and if anything follow the approaches there rather than the position in the Companies Act 2006. If in the future, the UK
Government does decide to adopt the Recommendations then HK will always be playing the catch up game.

Asian Patent
Attorneys
Association, Hong
Kong Group

I understand that the Intellectual Property Committee of the Hong Kong Law Society has made submissions to you on the
above and | am writing to confirm that the Asian Patent Attorney Association Hong Kong Group fully agree with the views
expressed therein and hereby confirm our endorsement thereof.

Consumer Council

Introduction

1.  The Consumer Council is pleased to provide its submission on the Consultation Paper (the “Consultation Paper”)
published by the Financial Services and the Treasury Bureau on legislative proposals concerning company names,
directors’ duties, corporate directorship and registration of charges.

2. In this submission, the Council has directed its response to those proposals in the Consultation Paper that have direct
relevance to the interest of consumers.

Association of
Women Accountants

In response to the Consultation Paper on the Rewrite of the Companies Ordinance (Chapter 32) (the “CQ”) in respect of the
abovementioned topics, we are pleased to submit the views of our Association. We support that the provisions of the CO

15




(Hong Kong)
Limited

should be reviewed so that antiquated provisions can be streamlined and modernized through the rewrite to better fit
businesses in Hong Kong nowadays by reducing compliance costs, using more information technology and strengthening
corporate governance. More importantly, the rewritten provision should aim at reinforcing Hong Kong’s role as an
international financial and business centre by facilitating and attracting more business investments to Hong Kong.

We agree that the company laws in the UK, Australia and Singapore are comparable to Hong Kong and can provide very
good references for the rewrite. However, one must be mindful of the distinctive differences on economic environment,
business systems and cultures in the business environment of Hong Kong so that practicable provisions can be tailored for
businesses in Hong Kong. In addition, one should also look at the success ingredients of Hong Kong while we rewrite the
Co.

The Chamber of
Hong Kong Listed
Companies

Questions 6-15

We do not have any particular view on the proposals relating to the registration of charges and will welcome and support
any change of the law in this area that serves to modernize the language, remove any redundancy, clarify any ambiguity,
expedite and enhance any administrative mechanism, and to place our regime in the same level playing field as compared
with other international financial centres.

The Hong Kong
Association of
Restricted Licence
Banks and Deposit-
taking Companies

Our members found your proposal reasonable and have no alternative suggestions to make.

Szeto Ho Kwong

From the 16th submission
in order to reduce unfair competition, i mean the labour, when employers like Li Ka Shing is recruiting employees

or when LI initiated to employ one job but advert by Hutchison and Cheong Kong simultaneously, so as to arbitrage and to
depress the wages

i think the co law should do sth

eg all co’s A of A or M of A should incorporate sth regarding refraining f doing sth bearing unfair competition, some
governance or Xyz responsibility statement or ISO

if so, Li Ka Shing’s monopoly of HK econ will be dashed
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eg Wellcome, Mannings, estate dev (although not really monopoly but oligarchy) and agency, Pizza Hut, terminal,
electricity and other infrastructure (perhaps not in HK) etc
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Compendium of Responses

Question 1

(@) Do you agree that we need to amend the law to empower the Registrar, upon receipt of a court order requiring a company to change
its name, to direct the company to change its name within a specified period?

(b) If your answer to (a) is in the affirmative, do you agree that the Registrar should be further empowered to change a company’s name
to its registration number if the company does not comply with his direction to change its name within the specified period?

(c) If your answer to (a) or (b) is in the negative, what other option(s) do you suggest and why?

Gordon Jones

(a)

(b)

()

| agree that the law should be amended to empower the Registrar of Companies (‘R of C’), upon receipt of a court
order requiring a company to change its name, to direct the company to change its name within a specified period.
This period should be kept as short as possible as the company has already been found by the court to be in breach of
the law and should not be allowed to profit from its misuse of another company’s name for any longer than is
absolutely necessary to file the change of name application with the Companies Registry (‘CR”).

The Consultation Paper is silent as to whether other jurisdictions which empower the R of C to change a defaulting
company’s name also empower the Registrar to change the name to its registration number. However, as such a
measure would minimize the work of the staff in the CR in processing the application and ensure that the company
‘name’ was completely unique and could not be confused with another company name. Consequently, if it were
decided that the best way of dealing with offending company names was through the substitution of one name for
another, I agree that the method outlined in the Paper would be the best.

I am, however, not convinced that the method outlined in the Paper is the best way of dealing with the problem. The
overwhelming majority of companies which are likely to be the subject of court orders will be ‘shell companies’
which exist only as paper entities in order to give ‘legal’ cover for commercial operations on the Mainland by another
commercial entity. In all probability, the promoters of the company will have not complied with the disclosure
obligations of the Companies Ordinance, in particular the requirement to file annual returns, which means that the
company will sooner or later have to be struck off the register by the CR, quite irrespective of whether or not the
company subsequently becomes the subject of a court order and a direction by the R of C to change its name. Given
this, if such a company is the subject of a court order and a direction by the R of C to change its name, there is every
likelihood that it will not comply with the direction thereby forcing the R of C to substitute the company’s registration
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number for the offending company name.

However, this very act will make the shell company totally unattractive from the point of view of the promoters as
they will have lost the one thing of value which made them form the company in the first place, namely the company
name. They will, therefore, abandon the company and fail to comply with the continuous disclosure obligations of the
Companies Ordinance (assuming that they were complying with them in the first place, which is most unlikely),
leaving the company to be struck off the register at some future date by the CR. As a consequence, the proposal to
substitute the company’s registration number for the offending company name is, in the overwhelming majority of
cases, inevitably going to lead to the company being stuck off the register at some future date. Thus, while it will deal
with the problem of intellectual property infringement, it will introduce an additional stage which will create
unnecessary work for the CR given that striking off action will eventually have to be taken, sooner or later, in the case
of the overwhelming majority of ‘shadow companies’.

In view of the above considerations, | would recommend that the option of striking off be considered as a more
realistic alternative to substituting the company name with its registration number. Paragraph 2.11 of the Paper is
unnecessarily dismissive of this option and the only reason given as to why it is not recommended does not hold
water. As pointed out above, the overwhelming majority of companies which will be subject to court orders and
directions by the R of C are shell companies, not commercially active companies with creditors. Given this, it is
incorrect to state that striking off is not an option because it will adversely affect the interests of third parties such as
creditors as these third parties will simply not exist in the overwhelming majority of companies which will be the
subject of directions by the R of C.

Furthermore, in the very unlikely event that there are creditors, there are well established legal mechanisms under
section 291 of the Companies Ordinance to safe guard the interests of creditors in the case of any company which is
scheduled to be struck off the register. In the first place, the striking off action is spread over a period of at least five
months in the course of which two notices are published in the Gazette. This gives any interested parties, such as
creditors, ample notice that the company will be struck off the register ‘unless cause is shown to the contrary’ (section
291(3)). Secondly, in the event that a company is struck off the register, under section 291(7), any aggrieved
interested parties, such as creditors, can apply to the court for its restoration if the application is made within 20 years
of the final gazette notification under section 291(5). Even if this time is shortened as a result of other proposals being
made in the context of the rewrite exercise, any creditors will still have more than sufficient time to make appropriate
representations.
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Arthur Lam & Co. (@ We agree.
CPA (b) We agree.

(c) Nocomment.
Paul Mok (@ Yes

(b) Yes

(c) N/A.

CLP Holdings (@ We agree that the law should be amended to empower the Registrar, upon receipt of a court order requiring a company
Limited to change its name, to direct the company to change its name within a specified period.

(b) We agree that the Registrar should be further empowered to change a company name to its registration number if the
company does not comply with his direction to change its name within the specified period. Such a measure would
not only minimise the administrative work in the Companies Registry but also provide a unique company name which
could not be confused with another company name.

(c) Not applicable in view of the answers to 1(a) and 1(b).

The Chartered (@ Yes, we think that it is necessary to do so.

Institute of (b) Yes, we agree that the Registrar needs to be empowered to change a company’s name to its registration number if the

Management company does not comply with his direction to change its name within the specified period.

Account_ar)tg Hong (c) No further answer is necessary.

Kong Division

The Chinese General | (a) 1% (W[5 FyAs o iy R € © Ml > 4 ﬁ“)ﬁf’?&l g (IR - S W 2l 4 SR R AR £
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Swire Pacific @) Yes

Limited, Cathay (b) Yes

Pacific Airways
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Limited, Hong Kong
Aircraft Engineering
Company Limited

(c) Not applicable.

CCIF CPA Limited

(@ Yes, as it could tackle possible abuses of the company name registration regime by “shadow companies”.
(b) Yes, we agree as it is better than the strike-off alternative which may adversely affect the interests of third parties.
(c) Not applicable.

Japan Electronics &
Information
Technology
Industries
Association

Answer to Question I(a):

We basically agree with the Proposal. However, since the right-holders consider that the damages caused by the
inappropriate registrations are expanding on a daily basis to an intolerable extent, they bring lawsuits to remove such
inappropriate registrations, at considerable expense. Considering such efforts of the right-holders, the court order directing a
defendant company to change its name should be realized at the Companies Registry (“CR”) as soon as practicable without
placing a burden on the right-holder. Therefore, we hereby request that the “a specified period” proposed to defendant
companies in the direction of the CR shall be the shortest possible period and the burden such as costs of the application to
the CR shall be minimized.

Answer to Question I(b):

We basically agree with the Proposal. It is obvious that to empower the CR to change the inappropriate registrations
compulsorily without any actions by the defendant companies or their representatives is essential to resolve the shadow
company problem. As we stated above, since the exploitation of the inappropriate registrations often takes place in mainland

China, it is important to disseminate in mainland China the fact that the inappropriate registration has changed its
registration number. Therefore, we hereby request that in the case of the inappropriate registration changing its registration
number, this fact shall be disseminated by all appropriate means - for example, notification to the Government of China, in
the Gazette, and on websites, such as the CR’s website listing companies which have failed to comply with the directions of
the Registrar of Companies (“Registrar”) to change the company name issued under Section 22(2) of the Company
Ordinance (“CQO”).

Additional Comments 1:

As we stated, in “Answer to Question I(a)”, since the court order directing a defendant company to change its infringing
name should be realized at the CR as soon as practicable without placing a burden on the right-holders, we think the best
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method would be to empower the CR to change the “inappropriate registrations” immediately WITHOUT any CR’s own
direction to the defendant company to change its infringing name, as long as the court order has been issued and the
judgment has become final and conclusive. As described in item 2.6(1) of the Proposal, since the shadow companies are
formed by counterfeiters to carry out counterfeiting and passing-off activities, and almost all of the officers of the defendant
companies do not attend the passing-off lawsuit filed against the shadow companies, it is unlikely that they would comply
with the CR’s direction in practice. From the viewpoint of the defendant companies, they shall be provided an opportunity
to change their company name as long as they are given a notification which notifies that the company name has been
changed. Under Japan’s related law, the Legal Affairs Bureau (corresponding to the CR), is empowered to change company
names without any direction to the defendant companies in the case that the plaintiff has applied to the bureau to change the
infringing name with a certified copy of a final and conclusive judgment directing the defendant company to change its
name. For the above reasons, we would appreciate it if the FSTB would consider the described system.

Additional Comments 2:

We basically agree with the proposals described in items 2.9 and 2.10 of the Proposal. With respect to item 2.9, we request
that the Registrar be empowered to reject not only the registration which is identical to the company name as it was before
(the “infringing name”), but also the registration that includes the distinctive parts of the infringing name. If it is difficult to
reject such registration, the registration which is “too like” the infringing name should be rejected at the very least,
considering that the registration which is “too like” the existing company names is rejected under the current Companies
Ordinance. Although we truly understand the importance of shortening the incorporation time as described in item 2.12 of
the Proposal, considering that the infringing name is likely to be exploited again, we would appreciate it if the FSTB would
consider our proposal.

Hong Kong
Trustees’
Association Ltd

We support this proposition as it will be a more efficient way to deal with the infringement rather than having to rely on the
company which may delay or take no action to change its infringing name despite a court order to do so. It would also avoid
further legal proceedings.

Mayer Brown JSM

A. Shadow Companies

1. Over the years, we have acted for trade mark and trade name owners from a wide range of industries in a significant
number of complaints against “shadow companies” in Hong Kong. We would like to draw on those experiences to
highlight the issues involved and set out the proposals that we think will be beneficial.

2. As a whole, we share your view that there is a strong case for reforming and strengthening the company name
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registration regime to tackle the “shadow companies” problem.

Your proposals
3. We concur with your proposal to amend the Companies Ordinance (“CO”) to empower the Registrar to, upon receipt
of a court order, direct a shadow company to change its company name within a specified timeline. This will avoid the
present situation where a trade mark owner obtains an “empty” court order for change of name which the Registrar
has no power to enforce.
4.  We further agree that if the shadow company fails to comply within the prescribed time, the Registrar should be given
a power under the CO to replace the infringing company name with its registration number. This will supplement the
current criminal penalties under Section 22(6) (for default to comply with a name change direction), which are not
very often invoked especially if the officers of the defaulting company reside overseas.
Hong Kong Chinese | (a) Yes
Enterprises (b) Yes
Association
(Submission A)
Hong Kong Chinese | (a) &Y
Enterprises (b) b
Association N
(Submission B)
Hong Kong Chinese | (a) &Y
Enterprises by sy
Association (b) "': 0
(Submission C) © T~
The Law Society of | (a) Yes. The giving of such power to the Registrar should be adequate to address the issue created by the “shadow
Hong Kong companies”. The court order should be final with no right of appeal.
(b) Yes.
Paragraph 2.5

1.  We agree that as a matter of policy and practicality, the option of prohibiting registration of a company name
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which is identical or similar to any trademark registered under the Trade Marks Ordinance is not viable.
Paragraph 2.6

2. We note the Government does not recommend adoption of a system of company name adjudication
similar tothat introduced in the UK.

2.1 We agree that the implementation of such system would require substantive consideration of the rules and
procedures and cannot be introduced within a short time. In the UK, the system is not targeted to shadow
companies but company name hijacking. Further, the system is yet to be tested in the UK and thus its
effectiveness is yet uncertain.

2.2 However, we do not agree with the Government’s reasoning as set out in paragraph 2.6 of the Paper.

(1) The burden lies on the officers of the “shadow companies” to attend the proceedings before an
adjudicator if the company has any valid defence/response to the complaint. If they fail to do so, we
see no reason why the adjudicator cannot make a decision based on the complainant’s submissions
alone.

(2) As in the cases of arbitration of domain name disputes, the administrative costs involved are
generally lower than court actions.

(3) There will not necessarily be duplication of efforts as the trademark owner may elect to pursue either
through the adjudication system or the court.
Paragraph 2.7
3. The proposal is to amend the CO to empower the Registrar, upon receipt of a court order requiring a
company to change its name, to direct the company tochange its name within a specified period. If the

company fails to comply with the direction, the Registrar may substitute its infringing name with its
registration number.

3.1 We welcome this additional power which would provide relieve trademark owners of the need to sue the
individual shareholders which often entails service of proceedings outside of Hong Kong.

Paragraph 2.9

4.  The proposal is to grant the Registrar power to reject registration of any company name which is “the
same” as an infringing name which the Registrar has previously directed a company to change and is the
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4.1
4.2

4.3

4.4

subject of a court order.
We welcome the grant of this additional power to the Registrar.

The effectiveness of this power however requires an appropriate interpretation of the meaning of “the same”
being adopted by the Registrar.

According to the Company Names Guidelines issued by the Companies Registry in 2007, in determining
whether a company name is “the same as” another, the following factors shall be disregarded:

4.3.1 the definite article, where it is the first word of the same

4.3.2 the ending words or expressions “company”, “and company”, “company limited”, “and company limited”,
“limited”, “unlimited”, “public limited company”, their abbreviations, and the ending Chinese characters
of “company”, “company limited”, “unlimited company” and “public limited company”,

We propose that the current Guidelines be expanded as follows:

(@) where the director(s) and/or shareholder(s) of the company sought to be registered are the same as those of
the company which has previously been subject of a court order, the meaning of “the same” should give
effect to the terms of the injunction granted against the earlier company. For example, where the
injunction restrains use of the trademark “Panasonic” or any name confusingly similar thereto as a
company name without restriction on the scope of business, the Registrar should be empowered to refuse
any such name, irrespective of any qualifiers/identifiers in the remaining part of the company name.

(b) where the director(s) and/or shareholder(s) of the company sought to be registered are any other third
parties, the interpretation of “the same” should at least follow the meaning of “too-like” as adopted by the
Registrar under section 22(2) of the CO.

Paragraph 2.10

5.

5.1
5.2

It is further proposed that the Registrar be empowered to change a company’s name to its registration
number if the company does not comply with his direction to change its name under section 22(2) of the
CO.

We agree with the proposal.

As to the time frame within which the company must change its name in compliance with the direction before
the Registrar will exercise the power to change its name to its registration number, we understand the Registrar’s
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5.3

5.4

5.5

current practice is to specify 6 weeks. We consider this to be a reasonable period.

As to what constitutes non-compliance with the Registrar’s direction to change the name, we propose that where
the company simply changes to another name that still incorporates the same trademark under complaint though
with added non-distinctive identifiers, such should not be taken as having complied with the direction and the
Registrar is still empowered to change the company’s name to its registration number.

In determining the meaning of “too like” under section 22(2) of the CO, we propose that the Registrar should
give consideration to evidence of actual or likelihood of confusion caused by the use of the company name in the
light of all the relevant circumstances and the principle of “imperfect recollection” of an ordinary member of the
public.

We propose that this same power should also be given where the company fails to comply with the Registrar’s
direction to change its company’ name under section 22A of the CO.

Paragraph 2.11

6.

6.1

The paper has considered the alternative of empowering the Registrar to strike a company off the register
if it fails to comply with a direction to change name but did not recommend it as it may adversely affect
the interests of third parties such as creditors, and may result in uncertainties over liabilities and
obligations of the company and its officers.

Following a decision to strike a company off the register, the Registrar will publish notices in the gazette
allowing any interested third parties to object to the decision. Notwithstanding, in practice it is doubtful that
such notices would be brought to the attention of interested third parties. As such, we agree that it may not be a
good alternative.

Paragraph 2.12

7.

7.1
7.2

The current processing of applications for incorporation of companies is 4 working days. We consider this a
reasonable period.

We also agree to expedite the company name approval procedure.

The approval system contemplated under paragraph 2.12 of the Paper should examine not only certain
preliminary requirements such as whether or not the name is not identical to another name already on the
Registrar’s register or contain certain words or expression on a specified list, but also incorporates a mechanism
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(©)

whereby the requirements under point 4.4 above will be taken into consideration, which should not be postponed
to the further checking stage.

Not applicable.

Hong Kong Institute
of Trade Mark
Practitioners

(@)
(b)

Yes
Yes

Paragraph 2.5- We note that the Government has considered whether the CR should not allow registration of a
company name which is identical or similar to any trade mark registered under the Trade Marks Ordinance, and has
decided this is not a viable solution. The difficulties of such approach are recognized and we agree it is not a viable
solution.

Paragraph 2.6- We also note that the Government has considered the viability of introducing a company name
adjudication system similar to that proposed to be introduced in the UK under the Companies Act 2006, but has
rejected the idea. The Government’s reasoning for not favoring an adjudication system is set out in paragraph 2.6 of
the Consultation Paper. The Government prefers the current use of the court system to handle cases, supplemented
with the proposal in Question 1(a).

Amongst our membership there are both proponents of the court system as proposed to be supplemented with the
proposal in Question 1(a), and of an adjudication system. However, the adjudication system proposed to be introduced
in the UK is not yet in force and has not been tested. There is also no current system in Hong Kong into which an
adjudication system can be incorporated without substantial consideration being given to its rules, procedures and
administration. In those circumstances, we agree that the current proposal in Question 1(a) is the most
appropriate way to proceed at present.

Paragraph 2.9- We note the Government’s proposal to grant the Registrar “a power to reject registration of any
company name which is the same as an infringing name which the Registrar has previously directed the company to
change and is the subject matter of a court order.”

We believe that further clarification is required as regard the Government’s proposal on this issue. In particular, we
note the following:

what is the meaning of “ the same as” an infringing name? In our opinion, if a court order has been obtained against
Company A preventing it from using the name “Rolex” (e.g. as part of Rolex Finance Holdings Limited), not only
should this prevent Company A from doing so, but the CR should, as a matter of general practice, subsequently refuse
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to allow any further companies to be incorporated using the name “Rolex” (e.g. Rolex Strategy Limited), without the
consent of the brand owner, and

b)  at the very least, the proposed law should empower the CR to prevent the directors and shareholders of Company A
from incorporating any other company with the name “Rolex”.

c)  We acknowledge that the CR’s power in this regard may be dependent upon the terms of the Court order that is
presented to it.

9.  Paragraphs 2.10 and 2.11- it is noted that the proposal is for the CR to change the shadow company name to a name
by reference to its company number rather than striking off the company. The reasoning for this is noted and
understood and we agree with the Government proposal to use the company number.

10. Paragraph 2.12- The current time for incorporation of a company is four (4) working days, which appears to be a
reasonable period. If there is pressure upon the CR to expedite its procedures so that the incorporation is achieved
quicker, regard should be had to the checks that will need to be undertaken under the proposed powers to be given
under paragraph 2.9 of the Consultation Paper.

11. Miscellaneous comment (1)- The Consultation Paper focuses upon the proposal to give the Registrar power to change
a company’s name if the company does not comply with the Registrar’s direction to change its name under Section
22(2) of the CO. There is no mention of any proposal to give the Registrar similar power under Section 22A of the
CO. We believe that a similar power should be invoked for Section 22A situations (and could potentially be invoked
as means of enforcement in other areas of the CO where directions are given by the CR).

12. Miscellaneous comment (2)- Section 22(2), as currently drafted, provides that such powers of the Registrar may be
exercised within twelve (12) months of incorporation date. This time is too short. Twelve (12) months does not, in
many cases, allow sufficient time to discover the company, investigate it, make submissions to the CR, and enable the
CR to make a final decision on the matter.

13. This Section 22 (2) time limit should either be removed (there is no equivalent time restriction in Section 22(A)) or
should be amended to a time period of say thirty-six(36) months.

The Chinese
Manufacturers’
Association of Hong
Kong
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The Institute of
Accountants in
Management

Specifically, on the change of company name, we are of the view that once a plaintiff company has won its case in court and
on the expiration of the period for further appeal, the right of the defendant company to maintain its name should no longer
exist. The Registrar of Companies should be empowered to change the defendant company’s name in numeric form without
the need for a further court order. The proposed procedure to have a court order prior to the change of the defendant
company name is a waste of the precious time of the court and of the plaintiff company.

The Chamber of
Hong Kong Listed
Companies

We agree to both a) and b) so as to empower the Registrar to direct a company to change its name upon receipt of a court
order and to further empower the Registrar to change its name to its registration number if such comply does not comply
with his direction to change its name within the specified period.

The Association of
Chartered Certified
Accountants

We note the concerns of “shadow companies” and agree that the Companies Registrar (the Registrar) should be empowered
to direct a company to change its name within a specified period upon receipt of a court order requiring the company to
change its name. We also agree to the proposal to further empower the Registrar to change a company’s name to its
registration number if the company does not comply with the Registrar’s direction to change its name within the specified
period.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ Yes, we agree. It is a fair measure to deal with the issue effectively.
(b) Yes, it would make the amended law easier to implement.
(c) N/A

The Hong Kong
Institute of Directors

We need to amend the law to empower the Registrar, upon receipt of a court order requiring a company to change its name,
to direct the company to change its name within a specified period.

The Registrar should be further empowered to change a company’s name to its registration number if the company does not
comply with his/her direction to change its name within the specified period.

Hongkong and
Shanghai Banking
Corporation Limited

Questions 1(a) and 1(b)
We agree to the recommendations as stated in the Paper.

The Society of
Chinese Accountants
and Auditors

In principle, we agreed to the proposals to empower the Registrar in enforcing the change of company’s name as directed by
court

(@ Yes, we agree.
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(b)

Yes, we agree.

The British Chamber | (a) We agree. This should be included in the CO.
of Commerce in (b)  We agree with this measure also.
Hong Kong © N/A
Hong Kong (@ Agreed.
Stockbrokers (b) Agreed.
Association © NA
The Hong Kong (@ Yes.
Association of (b) Yes.
Banks (c) Not applicable.
The Hong Kong (@ Yes, we agree provided that the court order should be a final one i.e. the company has no more right of appeal.
Institute of Chartered Further, since the company has already been ordered by the court to change its name, the period of notice to be given
Secretaries under the direction of the Companies Registrar (“CR”) should be kept short.
(b) Yes, as the numbered name will then be absolutely unigue.

However, we anticipate that a company which fails to pay due regard to a court order and the relevant direction of the
CR is unlikely to be one which will comply with the continuous disclosure obligations under the Companies
Ordinance (“CQO”) afterwards. Most of them are presumably shell companies which will become valueless after
losing their original registered names. It would mean in the majority of cases, this type of defaulting companies will
eventually be struck off the register by the CR in the near future. Hence, we consider that it may not be justified to
introduce this transitional measure of granting a numbered name to a company which fails to comply with a court
order and the subsequent direction by the CR.

It is explained in the Consultation Paper that the option of striking off is not recommended because “it may adversely
affect the interests of third parties, such as creditors and may result in uncertainties over liabilities and obligations of
the company and its officers”. We do not consider this a very convincing reason on the grounds that S.291 of CO has
already provided adequate protection to creditors of the companies which are ordered to be struck off the register.
After all, as noted above, most of these defaulting companies are shell companies which are not commercially active
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and most probably without creditors. Hence, striking them off is an option which should not be ruled out.

(c) Please see paragraph 1 (b) above.

Ho Tak Wing (@ Inview of any infringement of the Company’s name registration by the shadow company, the law should be amended
to empower the Registrar of Companies, upon receipt of Court Order, to enforce the Company in question to have its
abuse name changed within a specified period of time, say 1 month period from the date of issue of letter by the
Registrar.

(b) If the Company in question fails to comply with the instructions and directions issued by the Registrar of Companies,
instead of change of the Company’s name to its existing registration number, it is suggested that the name of the
company in question should bear the wordings such as “To Be Deregistered” with the obligations that the Company's
name is subject to change. Accordingly, the Company will be given the final written warning before its name to be
deregistered in the Company’s registry.

() On the other hand, would the SCCLR consider whether the Companies, at the time of formation of incorporated
companies, are required to submit a Reserve Name so that when the Company is found infringed, the Reserve Name
will be employed accordingly? Further more, the Reserve name should be properly disclosed with its former name in
bracket for a period of twelve months and with a penalty imposed.

KPMG (@ We support the proposal.

(b) We agree that this is an appropriate action for the Registrar to take in such circumstances.

() nla

Hong Kong Institute | (a) Yes.

of Certified Public (b) Yes

Accountants © N/A

Hong Kong General | 1. Shadow Companies (Question 1& 3)

ghamber of (@ In view of the increasing abuse of the company name registration system in Hong Kong by “shadow companies” to

ommerce

carry out their counterfeiting activities and the lack of power of the Companies Registrar (“CR”) to enforce a court
order to change a company’s name under the Companies Ordinance, we agree with the proposed amendment to
empower the CR, upon receipt of a court order, to direct the company to change its name and to change a company’s
name to its registration number if the company does not comply with the CR’s direction.

31




(b)

However, our view is that the role of the CR will still be very passive in combating the abuses by “shadow
companies” even after the above measure is introduced. This is because the owners of a trademark or trade name will
still need to take a legal action against a shadow company to obtain a court order. We would suggest that the CR
should consider introducing a company names adjudication system similar to that introduced in the UK under the
Companies Act 2006 (“CA 2006”) which can provide the companies, especially SMEs, a cheaper alternative to
enforce their rights. It can also lighten the court’s burden by striking out claims in which the infringing companies
simply have no reasonable prospect of success.

Section 73 of the CA 2006 provides that the order made by the adjudicator may be enforced in the same way as an order of
the High Court and we suggest that Hong Kong should also adopt this approach for efficiency.

Our answer to Question 1 is:

Tricor Services
Limited

(@) Yes

(b) Yes

(c) We believe that adjudication should also be considered in parallel.

(@) Yes, in order that the Registrar can have the authority to take enforcement action upon receipt of such a court order, to
direct a company to change its name.

(b) Yes. As the registration number is a unique number given by the Companies Registry (“CR”) to each company, the
substitution of the infringing name of a company by its registration number should be feasible.

(c) N/A.

Consumer Council

Proposal to empower the Registrar, upon receipt of a court order requiring a company to change its name, to direct the
company to change the name within a specified period and in case of non-compliance, to change the company’s name to
its registration number

3.

The Council supports this proposal and believes that the grant of such power will improve the enforcement actions
available against “shadow companies” which make use of their company names in carrying out counterfeiting and
passing off activities and misleading consumers.

It is noted that the companies may also state their business names in the annual returns filed with the Companies
Registry. In order to remove all records of infringing names at the Registry, the Council suggests that consideration
should also be given to the need to extend this proposed power to allow the Registrar to act on a court order and direct
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a company to change its business name records (if any) at the Companies Registry and in case of non-compliance, to
replace the business name records with its company registration number.

Hutchison Whampoa
Limited

(@)
(b)
(©)

Yes
Yes
Not applicable

Association of
Women Accountants
(Hong Kong)
Limited

We agree to the proposal of amending the law to empower the Registrar, upon receipt of a court order requiring a company
to change its name, to direct the company to change its name within a specified period.

We also agree that the Registrar should be further empowered to change a company’s name to its registration number if the
company does not comply with his direction to change its name within the specified period.

We believe that these amendments would empower the Companies Registrar to handle disputes on shadow companies in a
more effective manner.

Hong Kong Bar
Association

Question 1(a)

1. The Bar supports this recommendation.

2. Although, as the Court recognized in Hitachi Ltd v Hticahi Wei Chu (Hong Kong) Limited [2007] 4 HKC 602 at 609,
there exists other avenues to enable a successful plaintiff in a passing-off action to bring about a change of the
defendant’s name, including (a) resort to s.22A of the Companies Ordinance (“CQO”); (b) contempt proceedings; and
(c) the plaintiff relying on an unpaid costs order to petition the winding up of the defendant, we do not believe these
avenues provide an adequate answer for 2 reasons. First, they may not be available to the plaintiff. In the case of
s.22A, the Registrar of Companies (“Registrar”) may decline to give a direction. Also, contempt proceedings are only
useful if the defendant is actually traceable — in many passing off cases the defendant simply does not surface and
suffers judgment entered in default.

Second, even in the case of the plaintiff relying on the unsatisfied costs order to petition the winding up of the
defendant, this exercise would involve considerable time and expense on the part of the plaintiff.

3. Accordingly, the Bar considers it appropriate to empower the Registrar to act on a court order to direct a company to
change its name within a specified period.

Question 1(b)

4.  The Bar also supports this recommendation. Under the current framework, default in compliance with directions given
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by the Registrar under ss.22(2) and 22A(1) of the CO would only attract a fine (and an additional default fine if the
default persists), and in the case of s.22(2), the officers of the company may be liable for imprisonment. This is
unsatisfactory, as in the case of continued non-compliance the Registrar has to go through the roundabout route of and
to incur costs in using winding up proceedings to obtain the desired result. The power to order imprisonment is of no
assistance in a case where the defendant and its officers cannot be traced. Accordingly, the Bar agrees that the
Registrar should also be empowered to change a company’s name to its registration number where the company has
defaulted in complying with the direction of the Registrar.
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Question 2

(@) Do you agree with the proposal that the law should be amended to provide the Registrar with a discretionary power to approve a
“hybrid name” where the applicant can show to the satisfaction of the Registrar that there is a genuine business need?

(b) If so, what should constitute a “genuine business need”?

Gordon Jones

(@)

(b)

I do not agree with the proposal that the law should be amended to provide the R of C with a discretionary power to
approve ‘hybrid names’. In the first place, as paragraph 2.15 states, there are no ‘major problems’ with the current
arrangements e.g. ‘hybrid names’ are prohibited and there is no ‘strong demand’ for the registration of such names.
Secondly, given the existing and growing problems with ‘shadow companies’, it would be irresponsible to approve
‘hybrid names’ as this will only exacerbate the existing problem. Thirdly, the R of C would be placed in a very
difficult, if not impossible, position if he had the discretion to approve ‘hybrid names’ and the possibility of judicial
review would be high. Fourthly, in practice, it would be virtually impossible to define what would constitute a ‘genuine
business need’ and, even if it were, any definition would have to be so wide-ranging and flexible as to be impossible to
administer in practice.

Not applicable in view of the answer to (a).

Arthur Lam & Co.
CPA

(@)

We think the “hybrid name” shall always available in view of the contemporary social culture and business
environment. We think the choice shall be given even without any substantiation for a “genuine business need”.

(b) Not Applicable. Please refer to our answer 2 (a) above.
Paul Mok (@ Yes
(b) No comment.
CLP Holdings (@ We have reservations on the proposal that the law should be amended to provide the Registrar with a discretionary
Limited power to approve a hybrid company name where the applicant can show to the satisfaction of the Registrar that there
is a genuine business need. It would be difficult to define what would constitute a “genuine business need” and, even
if this could be done, there would be a number of grey areas which would make the applications practically difficult to
administer.
(b) Not applicable in view of the answer to 2(a).
The Chartered (@ No, we do not agree as the amendment could create unnecessary confusion to the stakeholders as a result of the
Institute of amalgamation of two different language systems.
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Management (b) No further answer is necessary.
Accountants, Hong
Kong Division
The Chinese General | (a) FTJJE"TH'E,“ il [ﬁ Eﬂj Wy H BT J“ifi 1 B ":tF R "AﬂLIH Tfﬁﬂ [Fild -
Commerce. ) SR s gw R L VLI PRI
A **E‘Fﬁﬂ% i }ﬁﬂﬁwn i% H%ﬂ b sz R EIJ£§»%4ﬁ%ﬁlﬁl LR -
Swire Pacific (@ No. We conS|der that the proposal will cause confusion. We also think that it WI|| be difficult to define What is meant
Limited, Cathay by “a genuine business need”.
P?_JICI_fIC Alirways (b) Not applicable.
Limited, Hong Kong
Aircraft Engineering
Company Limited
CCIF CPA Limited | (a) Yes, as there might be a genuine business need in some cases.
(b) For instance, there are no Chinese equivalents to the English names.

Mayer Brown JSM

We are not aware of a strong demand for “hybrid” company names in Hong Kong. However, if the applicant can justify its
desire for the hybrid name for genuine reasons, e.g. that the applied-for hybrid name relates to its business and cannot
otherwise be replaced by an equivalent term in either the English or Chinese language, then we concur that the Registrar
could have a discretion to consider such applications.

Hong Kong Chinese | (a) Yes

Enterprises (b) the discretionary power should be strictly limited and the phrases used in a hybrid name should be widely used, e.g. X
Association &, K OK, in the society, such that business had to use or adopt those phrases in its name for its business need
(Submission A)

Hong Kong Chinese | (a) &+

Enterprises T T Sy BL SRy HILE ] 10 T > B Sl ] B T (]
Association (b) oy =4 Him% 1AL = Al EJ R Y SRR o S Ry Rk

(Submission B)

Hong Kong Chinese | (a) &Y

36




Enterprises
Association
(Submission C)

E 35

(b) %T—gl[ £, £ }‘F'[ IANNISVARUER S 5L Ve LA TR FF[E " P |

The Law Society of
Hong Kong

(@ No. Company name is used to identify a unique legal entity which can take rights and obligations. Hybrid names can
create confusion and give rise to difficulties in communicating with non-English speaking counterparties. Companies
are allowed to use trade names in the conduct of their business and can use any fancy name they choose. It is difficult
to see how a genuine business need for the use of hybrid name cannot be satisfied by the adoption of a hybrid trade
name.

There is also concern that allowing hybrid names will inevitably make it more difficult for trademark owners to
complain against shadow company names whether pursuant to section 22(2), 22A of the Companies Ordinance or
passing-off or otherwise.

(b) Not applicable.

Hong Kong Institute
of Trade Mark
Practitioners

(@) Yes
The HKITMP supports the idea of having a hybrid name where the CR is satisfied that the hybrid name should be permitted,

provided that the principles applicable to striking off a shadow company are not thereby affected and are interpreted against
the hybrid name in the same way as they would be against an ordinary single language company name.

As to what should constitute a “genuine business need”, as this is outside of the ambit of the HKITMP’s consideration of
company names, we do not propose to make any comment.

The Chinese
Manufacturers’
Association of Hong
Kong

FF?HW%ﬁ% Wi@ﬂﬂm%@ﬁ“’¢ﬁgwﬁ O T T R
[j}[\ﬁ‘l ELPN T Rl BRI o ot > BT ?’fﬂ = EVaN ul%ﬁ’r@F‘JﬁIJﬁ? SD'C - I %

(KJ@ ¢fﬂwi%«,pmm>W%¢j@ %ﬁﬁuﬁh“ﬁﬂm

The Chamber of
Hong Kong Listed
Companies

We agree to what was spelled out in questions 4a in view of the changing times and the increasingly common use of mix
languages, given the cross-culture characteristics of Hong Kong. Allowing “hybrid” names would be to follow the pace of
society. For example, a lot of international companies are reducing their original company names into acronyms for ease of
application across the globe. Requiring them to register a separate Chinese name for the purpose of Hong Kong would
contradict their desire of having a unified branding platform.

37




We do not have any particular view as to what will or should constitute a ‘genuine business need’ as each case will depend
on its own merits. We suggest that in future, the Registrar should set out these needs by way of a guidance note so as to
provide guidance to the market.

The Association of
Chartered Certified
Accountants

ACCA Hong Kong agrees that the law should be amended to provide the Registrar with a discretionary power to approve a
hybrid name. We are of the view that Hong Kong does have its unique culture where both English and Chinese are generally
and popularly adopted. It is also noted that languages generally used by the public in Hong Kong are “evolving” with
invented terms consisting of both Chinese characters and English words, which may or may not be easily associated with
“genuine business needs”, “+£ ¥ OK” is a good example. As such, we do not consider it necessary for the applicant to show
to the satisfaction of the Registrar that there is a genuine business need, which could be arguable and judgmental.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ Yes.

(b) When the name has a meaning to the applicant, such as the business has been using it for some time or the name
reflects an idea of business or products.

The Hong Kong
Institute of Directors

The law should be amended to provide the Registrar with a discretionary power to approve a “hybrid name” where the
applicant can show to the satisfaction of the Registrar that there is a genuine business need. Association in a joint venture
should constitute a genuine business need.

Hongkong and
Shanghai Banking
Corporation Limited

(@ We agree to the recommendation in the Paper.
(b) As to what constitutes a “genuine business need”, this should be left to the discretion of the Registrar.

The Society of
Chinese Accountants
and Auditors

Provide the Registrar with a discretionary power to approve a “hybrid name”. We also suggested in our responses ways to
improve the present name registration system in tackling “shadow companies”.

(@ Yes, we agree.
(b) Inour opinion, “genuine business need” constitutes the followings:
A the product or service is already existed;

A the hybrid name describing the product or service should have been accepted in consensus, even though may not
be necessary by all, but at least by the people in the industry;

The British Chamber

(@) We think hybrid company names, i.e. including Chinese and English is impractical. Most software systems cannot
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of Commerce in

incorporate both languages at the same time so it will be difficult to accurately write contracts, update name

Hong Kong directories, search the internet etc. and there will be numerous other instances where the full company name cannot be
shown or used properly. Furthermore, the possibility of hybrid company names could increase the possibility for a
proliferation of confusingly similar (but not identical) company names and for unscrupulous individuals/businesses to
seek to profit from this. Therefore this proposal should be withdrawn. Few other countries (in fact we cannot think of
any) mix English and a local language in registered company name.

(b) This appears to be a gimmick rather arising from any genuine business need.

Hong Kong (@) Agreed.

i\tockt_)ro_kers (b) “Genuine business need” should mean necessary to proper reflect the unique nature or characteristics its business or

ssociation

products and services to its stakeholders. The name also should be generally understood by the public.

The Hong Kong
Association of
Banks

(a)
(b)

Yes.
This should be left in the discretion of the Registrar.

The Hong Kong
Institute of Chartered
Secretaries

(a)

No. We take the view that it will be extremely difficult if not impossible for the CR to set the criterion for
establishing a “genuine business need”. As stated in the Consultation Paper, there is no major problem with the
current situation in Hong Kong nor is there any strong demand for registration of hybrid names. In the circumstances,
we do not see the need for giving the CR such discretionary power, taking into account that it will inevitably result in
greater confusion in company names and more serious problem of “shadow companies”.

(b) N/A.

Ho Tak Wing (@ The law should be amended to empowered the Registrar of Companies to exercise his power to approve the
application of any hybrid names if there is any genuine need. The most important factor to be considered is whether
such hybrid names are misleading or not.

(b) Genuine business needs represent the trade mark, design, copyright or patent which are directly linked to the
Intellectual Property. On the other hand, the hybrid names may involve the Fung Shui element as well. Let us look at
the following examples: G2000 is a well known Company in the fashion industry, H20 is a famous shop in beauty
and skin care industry.

KPMG (@ We support the proposal.
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(b)

We do not have any great concern over the registration of names which contain both English and Chinese characters
and therefore do not see any need for “genuine business need” to be interpreted narrowly. For example, we would
agree that in the circumstances described in paragraph 2.16 of the Consultation Paper, (i.e. when a name is
predominantly Chinese but certain English words or alphabets are well known) it would be appropriate to allow such a
name to be registered.

Hong Kong Institute
of Certified Public
Accountants

(a)
(b)

We do not have any strong objection to the proposal but believe that the concept of “genuine business need” should be
more clearly defined if the proposal is to be pursued.

As mentioned in paragraph 2.17 of the consultation paper, one possible scenario would be where there is no direct
Chinese equivalent and the term is used in other legislation.

Hong Kong General
Chamber of
Commerce

2. Hybrid Names (Question 2)

As noted in the Consultation Paper, the CR is unaware of any strong demand for the registration of hybrid names (58
applications in 2006 and 64 applications in 2007) and the permission for registration of hybrid names may aggravate the
problem of “shadow companies”. As such, we do not consider it necessary to amend the law to provide the CR with a
discretionary power to approve a “hybrid name”.

However, for those phrases which have no direct Chinese equivalents and are used in other legislation, we agree that the
new CO should permit companies to use those phrases in their company names.

Our answer to Question 2 is:

(@ No
(b) N/A
Tricor Services (@ Yes, but what would constitute a “genuine business need” must be clearly defined in the law.

Limited

(b)

Suggest that the CR should review the previous applications for registration of hybrid names and identify the reasons
given for such applications (if any), and ascertain whether it is possible to clearly define what should constitute a
“genuine business need”.

Consumer Council

Proposal to provide the Registrar with a discretionary power to approve a “hybrid name” where the applicant can show
to the satisfaction of the Registrar that there is a genuine business need

8.

The Council worries that the permission of hybrid names, even if limited to the proposed cases of “genuine business
need”, may lead to huge increase in the number of misleading “shadow companies” and cause great confusion to the
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public, including consumers. The difficulty in defining and assessing the proposed criteria of “genuine business need”
is also another issue of concern.

Further, the Council is not satisfied that there is any strong demand or justification for “hybrid names” in Hong Kong.
Apart from the company names, traders are also free to use their well known trade names in their daily business.
Accordingly, the Council finds this proposal not acceptable.

Proposed general permission for company names containing the phrases “X 7 and “-## OK” as exceptions to the
general rule

10.

The Council considers the proposed permission of company names containing the phrases “X & and “+4# OK”
acceptable given there is no direct Chinese equivalents for these terms.

Hutchison Whampoa
Limited

(@)
(b)

Yes provided as qualified - that there is a genuine business need.
No specific views but should be a well considered definition to ensure fairness to all relevant parties.

Association of
Women Accountants
(Hong Kong)

We agree that the CO shall be amended to provide the Registrar with a discretionary power to approve a “hybrid name”
where the applicant can show to the satisfaction of the Registrar that there is a genuine business need.

Limited
Hong Kong Bar Question 2(a)
Association 5.  The Bar agrees with the proposal set out in paragraphs 2.16 and 2.17 of the Consultation Paper.
Question 2(b)
6.  What constitutes a “genuine business need” is best left to be decided by the Registrar. Any attempt to define such a

need will either be too general and therefore devoid of any meaningful indication or too narrow, which will have the
effect of restricting the ability of the Registrar to consider whether a case of genuine business need has been made out
by the applicant in the particular context of its business.
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Question 3

Do you have further views on how the current company name registration system could be improved, particularly for the purpose of
tackling the problem of “shadow companies”?

Gordon Jones

The Paper covers all the major ways of improving the current company name registration system as regards tackling the
problem of ‘shadow companies’. | do not have any other comments except to mention that the CR and IPD should continue
to enhance their joint publicity efforts as outlined in paragraph 2.3(1) of the Paper while people wishing to incorporate
companies should be encouraged, through appropriate guidance in the CR’s webpage, to consider whether or not the
proposed company names could be considered to infringe the intellectual property rights of other companies.

Arthur Lam & Co.
CPA

We understand that some overseas corporations have legitimate claim over the their problems from shadow companies.
There shall be measure to check against the shadow companies. Meanwhile, we shall observe the liberty for choosing
names. We shall know that the same company name or very similar company name may be selected by two different
persons who for one’s own business need not for taking advantage of the others.

For examples, “Apple” can be a computer company in California--“Apple Inc.”, or a multimedia company in New York--
“Apple Corps” (which was founded by a British rock band called The Beatles), or could have been the company name of
one of the best selling newspaper in Hong Kong (currently owned by a Hong Kong listed company--“Next Media Ltd”).

There are two global insurance and financial services giant companies are called “Prudential”. Prudential plc is a UK
company. Prudential Financial, Inc. is a US company.

Mandriva Linux (formerly called “MandrakeSoft”), once a popular open-source software vendor, was forced to change its
name as there had been a “Mandrake the Magician” a comic figure before the Linux company has created.

In Scotland, McDonald the international food chain-stores sued a Scottish café owner called McDonald. But that Scottish
cafe owner have begun to run his business more than a century ago. How can we determine who the right to call itself the
real “McDonald” in restaurant business.

In addition, we shall observe that the trademark law has already provided a systematic way to protect the established trade-
names being unfair treated or being abused for unauthorized used.

Paul Mok Nil.
CLP Holdings No, we do not have further views on how the current company name registration system could be improved, particularly for
Limited the purpose of tackling the problem of shadow companies. The Consultation Paper has adequately covered this area.
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The Chinese
Manufacturers’
Association of Hong
Kong

TR | b5 I EIp oy ™ s AN (2 RITRTD 23 22)fRfrl 7% IR L 2l R

Chartered Institute of
Management
Accountants, Hong
Kong Division

No further view is rendered.

The Chinese General | i~ B 5y~ * fil ﬁ@ﬁ Tl %*XBUJYI: 6 T FrL 1R 1 Aot fl » & Iﬂﬁjpl =N

Chamber of

Commerce

Swire Pacific No. We agree, for the reasons given in the consultation paper, that an adjudication system for dealing with disputes over

Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

entitlement to use particular company names would not be appropriate.

China Insurance
Group Investment
Holdings Co Ltd

There should be a section in the new Companies Ordinance to require The Companies Registry to have a complete list of
special terms used in company names that either are prohibited or required to be duly approved in advance by a specified
government department or other specified bodies. | have been told that the UK has such a list (Company and Business
Names Regulations 1981).

In 1999, | incorporated a company with the word “insurance” in its name, though the company did not do insurance
business. About a week after | received the certificate of incorporation, | suddenly remembered that prior approval by the
Insurance Authority was required to use “insurance” in a company name (s56A of Insurance Companies Ordinance, which,
if my memory is correct, was passed in 1996). By that time, stationery bearing the company’s name had been ordered and
several contracts had been entered. After a sleepless night, | wrote a letter to the Insurance Authority to seek its approval.

CCIF CPA Limited

None.

Mayer Brown JSM

5.  The proposal of giving a discretion to the Registrar to reject registration of a name which has previously been
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adjudicated by a court to be infringing is, in our view, a sensible one.

Our suggestions

6.

10.

11.

12.

13.

We, however, are of the opinion that the problem of shadow companies should preferably be dealt with at the
administrative level, i.e. by the Registrar, rather than leaving the matter to the adjudication of the court and the
subsequent enforcement by the Registrar.

From our experience, the Registrar interprets the “too like” criteria under Section 22 of the CO far too restrictively,
even though it often turns out that the company name in question will subsequently be held to be infringing by a court.

This leaves the right owners essentially the only resort by bringing court proceedings. Court proceedings are
expensive and time-consuming, especially when it is not infrequent that a right owner may have to sue a whole class
of shadow companies which has adopted an infringing name.

It is far too common that those court proceedings would end up in default judgments in favour of the right owner with
no or ineffective contest by the defendant shadow companies. In the end the right owner would have to resort to the
court and/or the Registrar to enforce the default judgment.

The whole process goes a full circle and wastes resources of all the concerned parties which could be better spent
elsewhere.

The Registrar’s current proposal only addresses the enforcement part of the process. In our view, the problem can and
should be dealt with at a much earlier stage.

By way of reference, we understand that the Trade Marks Registry has a current practice of conducting online
searches to try to ascertain if an applied-for trade mark may be taken from another. While not suggesting that the
Registrar should necessarily follow such practice, we propose that the Registrar should more robustly screen and deny
attempts to pass off another’s mark or name. The applicant may be allowed to appeal if the applied-for name is
refused on such ground.

If however the Registrar is not inclined to implement a screening procedure at the registration stage, we would suggest
the following changes which aim at empowering or encouraging the Registrar to act more pro-actively in handling a
company name complaint on the “too like” ground:

(A) Perfecting the “too like” criteria - by adding to Section 20(3) of the CO that in determining whether the names in
question are “too like” each other, the Registrar can take into account whether the company name under
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14.

complaint may contravene an earlier right in the name (in particular, by virtue of the laws of trade mark and
passing off).

This should not be controversial as the Registrar has already indicated in the “Company Names Guidelines
20077 that it will take account of all factors which may suggest confusing similarity between the names. By
incorporating this into the CO, the relevance of trade mark/passing off considerations and the Registrar’s
power/duty to take that into account will be more clearly spelt out.

Our proposal will not lead to a change of role or duplication of efforts between the Registrar and the court. Their
roles will remain the same as under the existing practice, only that the Registrar will have a clearer set of criteria
to work on. If a complainant is dissatisfied with the Registrar’s decision, it can initiate court proceedings and/or
apply for a judicial review as it has always been entitled to.

(B) Further or alternatively, the Registrar should set out in its guidelines what a complainant is expected to adduce
as evidence in order to succeed in a company name complaint on the “too like” ground. Under the current
practice, it is not clear what sort of evidence is sufficient to invoke the Registrar’s discretion to order a name
change. We submit that the evidence required should not be more burdensome than that required of a plaintiff in
a trade mark/passing off action based on the same facts. While naturally each case depends on its
circumstances, in essence it should be sufficient to establish a case of complaint if a complainant can submit
evidence showing:

- prior rights in the name;

- identity or similarity between the names;

- likelihood of confusion between the names;

- the company under complaint has no legitimate interests in/genuine use of the name, or
- has been in bad faith in adopting or using the name.

In assessing these criteria, the Registrar should take a purposive and pragmatic approach. A mechanical stance will
not be reflective of the spirit behind the current legislative reform.

Under our proposal in Paragraph 13, the burden remains on the relevant right owner to monitor and take action against
any potential infringing use of its name. Thus, our proposed changes will not create an undue burden on the
Registrar’s resources. Further, the evidential safeguard outlined above will minimise any abuse of the mechanism.
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Hong Kong Chinese
Enterprises
Association
(Submission C)

BT 1) EPE BT F B R PO 1) EPR S i~ A R i - B

The Law Society of
Hong Kong

Please see the commentary in Question 2 (b) above:

8.

8.1

9.1

9.2

The current limitation period of 12 months within which the Registrar may direct a company to change its name is too
short.

We propose the time period be extended to say, 18 months, without causing the company too much inconvenience due
to extended period of use of more than 18 months and before the company holds its first annual general meeting.

Section 291 of the CO gives the Registrar power to strike off the register a company that he has reasonable cause to
believe is not carrying on business or in operation.

Whilst the section does not specify whether such business or operation should take place within Hong Kong, we
consider that the intention of the legislature is that at least part of the business or operation has to be in Hong Kong
because legislation is generally not intended to have extra-territorial effect unless expressly provided to be so.
Further, it is obvious from section 291(1), (2) and (3) that the acts or steps expected to be taken by the Registrar to
ascertain whether the company is carrying on business or in operation are to be carried out in Hong Kong and made
known in Hong Kong.

It is almost impossible to make a worldwide investigation to find out whether a company carries on business or is in
operation somewhere in the world. For this reason, we submit that if prima facie evidence that a company is not
carrying on business or in operation in Hong Kong is submitted to the Registrar, this should be treated as “reasonable
cause” for the Registrar to believe that the said company is not carrying on business or in operation and sufficient for
the Registrar to invoke the procedure in section 291 (1). We further submit that the mere statement of objection to the
striking off action, i.e. without any ground of the objection, or mere affirmation of business activities/ operation
without any supporting evidence of the alleged business activities or operation, should not be sufficient to extinguish
the Registrar’s “reasonable cause” to believe that the said company is not carrying on business or in operation. The
Registrar should require the company to produce evidence if its carrying on business or in operation, and provide such
evidence to the complainant (i.e. the party submitting the prima facie evidence of no business or operation in Hong
Kong) for comment within a reasonable time, before the Registrar makes a decision not to invoke the procedure in
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section 291(3).

Ho Tak Wing It is suggested that Companies Registry should keep track of the Shadow companies and disclose the penalties imposed, in
the website, with an aim to discouraging the public to make use of shadow companies any further.
KPMG The proposals set out in 2.12 of the paper would appear appropriate responses to improve the system.

The Hong Kong
Institute of Trade
Mark Practitioners

Steps that the Government has adopted administratively as identified in paragraph 2.3 of the Consultation Paper are

acknowledged and the HKITMP appreciates the efforts that the Government has made.

We believe that the CR could consider being more flexible in the following ways:

(@ reducing the CR’s tolerance for late filing of documents following the initial incorporation of a company, or any late
filing of a company’s documents generally, in the circumstances of a complaint being made that the company is a
“shadow company”; and

the CR could consider amending its Company Names Guidelines to extend the interpretation of “too like” to ignore
indistinctive matter in circumstances where there is evidence of the company being used for counterfeiting activities.

(b)

Canadian Certified
General Accountants
Association of Hong
Kong

The applicants should be required to declare that (i), to their best knowledge, the name is not a copy of an overseas
company’s name or an infringement of the trade name of others; (ii) they have no intention to carry out any passing off
activities of other companies with similar names.

The British Chamber
of Commerce in

Further training of persons operating in this area of the Companies Registry should be given. It often seems that no checking
of names is made, except to an identical name match, by the Hong Kong registry. We realise it is difficult to monitor listed

Hong Kong company names used throughout the world but some guidance and training may assist to stop basic errors occurring - such
as the recent incorrect registration of companies with the word “insurance” in the title when in fact the companies were not
actually authorised insurance companies.

Hong Kong N.A.

Stockbrokers

Association

The Hong Kong
Association of
Banks

The Registrar should enhance its current process to ensure the accuracy of the particulars and basic information of a
company (e.g. requiring the submission of documentary proof of the company’s address, the identity and personal address
of the directors and shareholders, etc.) at the time of incorporation since the information is important to third parties,
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notwithstanding that any subsequent changes may not be shown if the company does not initiate the update with the
Companies Registry.

The Hong Kong
Institute of Chartered
Secretaries

No.

Hong Kong Institute
of Certified Public

No specific views.

Accountants
Tricor Services No further views, as the problem relating to “shadow companies” can be well taken care of if the Registrar is given the
Limited power as mentioned in Question 1(a) and Question 1(b) above.

Consumer Council

Proposals under Paragraphs 2.9, 2.10 and 2.12 of the Consultation Paper

5. The Council supports the proposal of giving the Registrar a power to reject the registration of any company name
which is the same as an infringing name that the Registrar has previously directed a company to change and is the subject
matter of a court order. This could prevent similar infringing activities by the same or other applicants.

6. The Council also welcomes the proposed extension of the Registrar’s power to change a company’s name to its
registration number to cases where the companies fail to comply with the Registrar’s directions for change of name under
S.22(2) of the Companies Ordinance. This will be a useful tool where the company in default has no real assets and the sole
director is an overseas resident.

7. The new name approval system suggested in Paragraph 2.12 of the Consultation Paper causes great concerns on the
Council’s part. The Consultation Paper does not provide many details about the proposed new system. It is believed that the
intention is to simplify and expedite the initial name approval procedures and to expand the circumstances under which a
newly incorporated company may subsequently be asked to change its name e.g. on the ground that the name is offensive,
likely to give the impression of a government connection or contrary to the public interest.

Although the new system may reduce the time needed for incorporation of a new company, the increase in the number of
grounds upon which the new company may be directed to change its name would probably lead to greater uncertainties and
confusion to both the new companies and the public. Accordingly, the Council does not support this proposal.

Hutchison Whampoa

With Hong Kong as Asia's major financial centre, the Companies Registry must have a fully computerized system to effect
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Limited

speedy searches (including detection of questionable company names) and all its other operational requirements.

Hong Kong Bar

Question 3

Association 7.  The Bar does not have any further input on this question.

The Chamber of We have no further views.

Hong Kong Listed

Companies

The Society of In order to maintain the competitiveness of Hong Kong, any proposed system should satisfy the most important criteria, the

Chinese Accountants
and Auditors

present incorporation time cannot be prolonged. Therefore, we will not ask the Registrar to increase the extent of name
check in order to screen out any suspected “shadow companies”. Rather we suggest the Registrar to encourage the earlier
involvements of the trade mark owners or other interested parties. Our proposal are as follows:

1.  The Registrar creates a platform in their website in which the names of all new incorporation applications are
published when they submit their applications and open for public to check until the company is legally
incorporated,;

2. Unless the Registrar accept the complaint and reject the proposed name within the normal incorporation time (of
course the Registrar should have its own internal requirements before accepting a complaint), the incorporation
should continue to proceed without delay;

3. The complaint party should go to the normal court procedures after the company is successfully incorporated.

The above system is a prevention measure at the least resource from government. The success of the system is not laid on
how many complaints actually received and accepted by the Registrar, it is the system that creates a feeling to the imitators
that thousands of eyes are watching all the time. We believe that the better is the promotion of the system in the regions
where complaints of “shadow companies” are mostly received; the better will be the prevention of the “shadow companies”.

Association of
Women Accountants
(Hong Kong)
Limited

recommend that a more detailed review be performed prior to approval of the names for incorporation so as to minimize the
costs and disruption to businesses caused by the compulsory change of name after a certain period

Hong Kong General
Chamber of

Our answer to Question 3 is: Please see above.
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Commerce

Companies Registry
and Intellectual
Property
Practitioners Liaison
Committee

Extracted from the Notes of Fourth Meeting held on 3 June 2008

Discussion on the Consultation Paper in respect of Company Names

2.

1)

The Chairperson invited Mr Leung to give a Powerpoint presentation regarding the consultation on company names
issue. Members then raised questions on the following issues.

When is an intended name considered the same as an infringing name?

Mr Birt said that, according to paragraph 2.9 in Chapter 2 of the Consultation Paper, the Registrar of Companies (“the
Registrar’) would be granted with a power to reject registration of any company name which was the same as an
infringing name which the Registrar had previously directed a company to change and was the subject matter of a
court order. He asked how the “company name” which was the same as an infringing name would be interpreted.
The Chairperson said that the whole company name would be compared with the whole infringing name.

Ms Koo said that the court order would normally provide a broader restriction on the use of the infringing name. She
considered that interpretation of the term “the same as” should not be rigid. Ms Chua also considered that the scope
of the court order is generally broad enough to prevent the same defendant from using another name which was very
similar to the infringing name and “the same as” should give effect to the terms of the Court order. The Chairperson
said that she was inclined to agree that rejection of the registration of a company name would depend on the wording
of the court order.  She envisaged that if the terms of the court order were broad enough, the Registry should act
pursuant to the court order.

The Chairperson confirmed that the proposed restriction on the use of an infringing name would apply to anyone and
not just the defendant. Ms Kennedy asked whether a name which was the same as the infringing name would be
allowed if it was submitted by the original complainant. Mr Leung said that, in such a case, the Registrar would
consider the application on a case-by-case basis.

Ms Mo considered that if the company which applied for the use of an infringing name carried on a business which
was very different from the complainant’s, it might be possible to allow the company to use the name. However, Ms
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(3)

Kennedy thought that the permission to use the infringing name would suggest that the complainant would have
diversified business interests. The Chairperson pointed out that Ms Kennedy’s concern was a trademark issue, which
was outside the ambit of the Companies Ordinance.

Extent of the Reqgistrar’s power to change a company name

Mr Birt asked what action the CR would take to deal with a company under the proposed company name system, if
the company was the subject of striking off action or had been ordered by the court to change its name but had failed
to comply with the order. The Chairperson replied that a simple system of changing the company name to a company
number would be adopted. Mr Leung added that the power to change the company name would be extended to cases
in which a direction to change the company name had been issued by the Registrar but the company had failed to
comply with the direction. In such a case, no court order would be required. The Chairperson said that this additional
power would be considered in the public consultation exercise.

When the CR would reject a company name which is the same as an infringing name

The Chairperson informed members that the number of working days taken to incorporate a company had been
reduced from 6 working days to 4 since the beginning of this year. She said that last year, the World Bank had
commented that starting business in Hong Kong was lengthy and costly. The ranking of Hong Kong in starting
business in the World Bank’s “Doing Business” Report had dropped from the sixth to the thirteenth position. As a
result of the criticism, the Registry had reviewed and streamlined its incorporation procedure. Owing to the
streamlining, the performance pledge had improved. Nevertheless, she pointed out that the Registry had to strike a
balance between the speedy incorporation of companies and problems caused by shadow companies.

Mr Birt asked whether the CR would focus on speeding up the incorporation procedure and would only consider the
company name after incorporation of the company if the company’s name was the same as an infringing name. The
Chairperson said that, if the intended name was identical to the infringing name, the application would be screened out
by the computer system and rejected. Other names would be accepted for registration, and if they were subsequently
found to be “too like” an existing name, a direction to change the name would be issued. Mr Fong added that under
the current practice, the company would normally be required to change its name within six weeks from the date of
the direction.
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10.

11.

12.

Discussion on the name adjudication system

The Chairperson said that the CR had carried out research on the adjudication systems in the United Kingdom (“UK”)
and Hong Kong. It was noted that the company registration systems of the two jurisdictions were very different. The
cost of setting up a name adjudication system in Hong Kong similar to the adjudication system recently set up under
section 69 of the UK Companies Act 2006 would be very high. Moreover, the Registry had adopted an interpretation
of the “too like” threshold with a view to placing more emphasis on the possibility of confusion. The Chairperson
pointed out that the introduction of a name adjudication system similar to the UK system would require legislative
amendment and the appointment of independent adjudicators. In view of the importance of company registration, it
was likely that the Legislative Council would have reservations about introducing such a system. Ms Mo added that
the name adjudication system of the United Kingdom was also the subject of criticism. If there was an appeal to the
court after a decision had been made by an adjudicator, it was apparent that the relevant order by the adjudicator to
change the company name would be suspended and until the appeal process was completed, the respondent would be
able to continue using the name that was previously the subject of the order. Research showed that the proceedings
under the UK’s new adjudication system were likely to be very similar to court proceedings and it was thus unlikely
that a company name adjudication system would be less costly and less complicated.

Ms Koo said that an appeal to the court by a defendant after a decision had been reached by an adjudicator was not a
reason for not considering the introduction of an adjudication system. She explained that the IP Members had
proposed the name adjudication system because the company name problem was very similar to the domain name
problem and their experience with the domain name arbitration system was that such a system was not costly.

Ms Kennedy suggested making suitable amendments to the Companies Ordinance so that if there was a challenge to a
company name, the CR could be empowered to refer the complaint to the Hong Kong International Arbitration Centre
for a decision. The Chairperson said that if the IP Practitioners had any concrete framework to propose, the
Government would be prepared to consider the issue further. [P Practitioners were invited to send in their views in
writing. Mr Leung said that a statutory procedure was already in existence to cater for “too like” names. He was of
the view that the Legislative Council would be unlikely to allow a private body to intervene in such an issue and
considered that the UK adjudication system was aimed at tackling the unlawful use of registered trade marks owned
by others, noting that the adjudicators under the UK system were trade mark practitioners. He thought that the UK
adjudication system was intended to deal with problems which were different from the problems that Hong Kong was
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13.

14.

facing, i.e. the problem of shadow companies. As the Standing Committee on Company Law Reform (“SCCLR”)
considered that there would be a duplication of systems if such an adjudication system were to be established, the
SCCLR had recommended not to pursue the idea for the time being. However, the IP Members considered that the
situations in the UK and Hong Kong were not too different.

Ms Chua said that, in view of the foreseeable low percentage of response from defendant companies if an adjudication
system were to be established, she thought that there would not be many cases which would end up on appeal. Ms
Chua considered that the adjudication system could provide an additional avenue for dealing with shadow companies
and was worth considering.

The Chairperson said that the establishment of an adjudication system would involve a major change in the present
system for dealing with company names. Discussion with all stakeholders, such as the Intellectual Property
Department and the Judiciary, would be required and it would take a long time to reach a decision. Therefore, for the
time being, it would be more effective to consider tightening up existing enforcement measures. The Chairperson
informed members that the CR’s policy on the consideration of whether two names were “too like” had been
modified. When the CR was now considering whether a company name was “too like” another, it would focus on the
possible confusion in respect of the identities of the two companies which was likely to arise. The Chairperson
therefore considered that, for the time being, it would be more effective to consider tightening up existing enforcement
measures.

Interpretation of section 22A

15.

Ms Silkstone said that, so far, there was no case under section 22A of the Companies Ordinance which had been
successful and only one in the UK under the corresponding provision of the UK Companies Act. With regard to the
interpretation of section 22A, the advice of the Department of Justice had been sought, which had affirmed the CR’s
view that, before a direction under section 22A could be issued, both limbs of the section needed to be satisfied. She
pointed out that, in cases involving shadow companies, it was difficult to prove that the harm was substantial and that
the harm to the public had arisen as the term “public” would refer to the public at large and not just a section of the
public.

Comparison of two company names
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16.

17.

Ms Lo asked whether the CR would consider two names to be “too like” if they were differentiated by non-distinctive
words such as “International”, “Asia” etc. The Chairperson replied that the Company Names Guidelines had clearly
stated that the presence of a weak qualifier would not be considered sufficient to distinguish the names. However, she
pointed out that if there were a range of non-distinctive words in the company name, the situation would be more
complicated and they had to consider it on a case by case basis.

The Chairperson also said that the complainants were encouraged to produce evidence of confusion for consideration.

Striking off action

18.

19.

The Chairperson reported that the CR was prepared to consider to evidential requirement for striking off a shadow
company flexibly. Mr Fong said that as the CR must be satisfied that the company in question was defunct, it would
be helpful if the complainant could produce evidence showing that the company was defunct. Ms Chua said that she
had one case which had been pending striking off for two years by reason of an objection from the Inland Revenue
Department (IRD). The Chairperson replied that apparently the IRD had taken enforcement action against the
company as it had some outstanding tax. Mr Fong added that, if the CR received an objection to a striking off action,
they would suspend the action. Moreover, in some cases, the objection was raised by the company itself on the
ground that it was still carrying on business. Ms Kennedy said that she had several cases in which striking off action
had been subsequently suspended because the companies had filed annual returns. They, therefore, had no other
alternative but to sue the companies. Ms Kennedy said that, although it was not difficult to bring a case to court, the
concern was the expense involved. That was why the IP Members proposed an adjudication system similar to the
domain name adjudication system. Apart from the lower costs involved, the domain name adjudication system was
much faster in handling a case. Ms Kennedy said that the system only took about 40 to 60 days to reach a decision.

Ms Chua asked whether the CR would withdraw striking off action upon the submission of a mere statement of
objection, i.e. without any ground of the objection, by a secretarial company. The Chairperson said that, as there must
be reasonable cause for the Registrar to believe that the company was not carrying on business or in operation before
the striking off action was taken, it would be difficult to establish such reasonable cause if such a statement had been
submitted. However, if only a mere statement was given, the CR would consider asking the presentor for reasons of
the objection and for evidence of “business” or “operation” of the company.
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Question 4

(@) Do you agree that the general duties of directors should be codified in the Companies Bill?

(b) If your answer to Question (a) is in the affirmative, do you agree that the UK approach, including the duty to promote the success of
the company for the benefit of its members as a whole having regard to such factors like the long-term consequences of a decision, the
interests of employees, the impact of the company’s operations on the community and the environment, etc., should be adopted? OR

(c) If your answer to Question (a) is in the negative, do you have any views on how the directors’ duties could be clarified or made more

accessible?

Gordon Jones

(a) Directors’ duties exist in many different forms and there is, in fact, a hierarchy of directors’ duties. In the first place,

the individual director has his own contract with his company. Secondly, the directors of an individual company’s
board are bound by the company’s articles of association. Thirdly, there are common requirements for all directors in
the statute law, in particular the requirements regarding the preparation of accounts and directors’ loans, stock
exchanges’ listing rules (if the company is a listed company) and the common law fiduciary duties and duty of care and
skill. However, whenever the question of codification of directors’ duties is considered, it is considered only in the
context of codifying the common law fiduciary duties and duty of care and skill. Given this, it is important to
appreciate, as noted in paragraph 3.8 of the Paper, that “‘codification” will only cover a certain area of directors’ duties
and there are very important directors’ duties in the statute law and listing rules (where applicable) not to mention a
company’s articles of association and an individual director’s contract with his company which, by definition, will not
and cannot be subject to such codification.

Having regard to this multi-layered and complex background, a primary, if not overriding, factor when considering the
codification of the common law directors’ duties is that such codification should not add a further layer of duties and
increase the complexity of what is already a very complex and controversial area. As regards the merits of codification,
the principal justification must be to make the duties clearer and more accessible. In this respect, while it could be
argued that the existence of non-statutory guidelines, such as those promulgated by the CR, also has the effect of
making the key directors’ duties clearer and more accessible, such guidelines will, by definition, never have quite the
same status and persuasiveness as duties codified in the statute law. This will be particularly important when cases
involving alleged breaches of directors’ duties come to court as the court will inevitably place more emphasis on the
statute law than non-statutory guidelines. Furthermore, as the case law on what constitute the key directors’ duties, such
as those set out in sections 173 to 177 of the UK Companies Act 2006, has been settled for a considerable time, | do not
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(b)

see any problem with codifying these well-established principles. It should also be noted that the codification of certain
directors’ duties does not prevent the courts from developing additional directors’ duties as part of the normal
development of case law.

However, if such duties were to be codified, it is also important that they replace the existing common law duties if
confusion and the creation of a further layer of duties are to be avoided. Consequently, | would support the adoption of
the UK approach in the Companies Act 2006 under which the new statutory duties replace the common law rules and
equitable principles from which they are derived because, if this is not done, what is the point of codifying the law in
the first place? Equally, given that the duties encapsulate basic broad principles of conduct which have to be applied by
the courts to the facts of every given case, it is very important that the courts have the ability to interpret and develop
the duties in the same way as they interpret and develop the common law rules which are to be replaced.

In the event that directors’ duties were codified, | would, however, not support the creation of a new duty for directors
to promote the success of the company for the benefit of its members as a whole. In the first place, the inclusion of this
particular duty in section 172 of the Companies Act 2006 was driven by the ‘New Labour’ agenda of making
companies more socially responsible. However, in the final analysis, what does ‘enlightened shareholder’ value really
mean? Furthermore, the list of parties and interests to which directors should have regard e.g. employees, suppliers,
customers, the community, the environment etc. is so long and diffuse that it is impossible to see how a director can
have equal regard to all these interests. For example, it may be that, in order to take one set of interests into account e.g.
suppliers, it will be necessary to give less emphasis to another set of interests e.g. customers, and vice-versa. In that
situation, would the customers or suppliers be able to sue the directors of a particular company under the new
provision? In the final analysis, if a director has to have regard to a whole spectrum of what may be frequently
conflicting interests, a situation will be created where the director is accountable to no-one which would, of course, be
totally unacceptable. Directors simply cannot be accountable to everyone without the concept of accountability being
diluted to such an extent that it completely loses its meaning. Rather, the basic principle should be that directors are
accountable to their shareholders but have to take account of other interests.

It is, in fact, good business sense for the directors of a company to have regard to their stakeholders such as suppliers
and customers, the community within which they operate and the environment i.e. corporate social responsibility
(‘CSR’). Much of the reality of CSR is that it is plain risk management which involves limiting the damage to a
company’s brand and bottom line that can be inflicted by a bad press and consumer boycotts as well as dealing with the
threat of legal action. One way of looking at CSR is that it is part of what businesses need to do to keep up with or
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possibly exceed society’s fast changing expectations. It involves taking care of a company’s reputation, managing its
risks and gaining a competitive edge which is what good directors and managers should be doing in any case. Doing it
well may simply involve a clearer focus and greater effort than in the past because information spreads much more
quickly and companies feel the heat. Heightened societal and public expectations coupled with robust press reporting
all have very important roles to play in this process. In the final analysis, paying attention to CSR is equivalent to
enlightened corporate self-interest, something that will, over time, help to sustain profits for shareholders. The truly
responsible business never loses sight of the commercial imperative as it is precisely by staying in business and
providing products and services which people want that companies do the most good. If ignoring CSR is risky, ignoring
what makes business sense is a certain route to corporate failure.

In view of the above, | believe that CSR will happen in Hong Kong because it makes good business sense. As such, it
will and should be largely market-driven although the Government can help (as it is doing) by the proposed statutory
reporting requirements e.g. the proposed business review which will require companies above a certain size to report on
stakeholder and environmental issues, while HKEx can make appropriate provision in the Listing Rules for listed
companies. However, it will not happen just because the Companies Ordinance has been amended to include a
provision regarding ‘enlightened shareholder value’. Quite apart from creating the confusion outlined above, it will in
all probability deter people from coming forward to offer their services as independent non-executive directors because
of the potential litigation which they may have to face under such a provision. Given the alleged shortage/unwillingness
of suitable good quality candidates willing to come forward to fill the posts of INEDs in companies, this is something
which Hong Kong can ill afford if it wishes to enhance the overall standard of corporate governance in the SAR.
Personally, | believe that the new UK provision will create a mine field for directors and a gold mine for corporate
lawyers without achieving anything substantial in terms of enhancing CSR. As such, the introduction of such a
provision into Hong Kong’s company law must be resisted at all costs.

Arthur Lam & Co.
CPA

(@)
(b)

We agree.
We do not agree “the UK approach” is appropriate to the Hong Kong companies’ circumstances.

We think the “code” shall initially as simple as possible. Making pledge with “success”, commitment to the
“community” and “environment” may be too much for a small and medium-sized companies.

We shall observe that UK and Hong Kong have different cultures. UK, a country with strong Christianity influence,
may have a more merciful business culture.
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Would the legal responsible to promote the “success” of the company to be interpreted as an excuse for the directors to
squeeze the grass-root workers and to make “barely-pass” quality products and services. It may be vague to state a
company’s duty to the community and the environment.

(c) Not Applicable.

Arthur K. H. Chan & | (a) Yes

Co. (b) No

Paul Mok (@ Yes, I support codification that can improve clarity and certainty for company management and members.
(b) 1do not agree with the UK approach for the following reasons:

1.

The duty to promote the success of the company is not well defined. It is not clear how different the new duty is
to the previous duty to act in good faith in the best interests of the company, on which there is a wealth of case
law. The then Attorney-General in the UK, Lord Goldsmith, had said that for commercial companies, success
would normally mean “long-term increase in value”. Still, the concept surrounding the duty to promote the
success of the company is too vague.

It is not clear how far the previous case law under the old common law fiduciary duty to act in the best interests
of the company can be applied to the construction of the new duties. The judiciary will inevitably be posed with
a challenge of how to apply the existing case law to new statutory duties which are similar, but not identical, to
the previous duties as set out in the case law.

The UK approach will entail the application of the seven general duties to all UK-incorporated companies. If
the UK approach is adopted in Hong Kong, the directors of all Hong Kong companies, big and small, public and
private, listed and unlisted, will have to comply with the seven general duties. This will impose a
disproportionate burden on the directors of the vast majority of Hong Kong companies, i.e. small, private
companies, especially when they have to discharge their duty to promote the success of the company by
considering the six factors as listed out in S172(1) of the CA 2006. This is not something the small companies’
directors are geared up to do, unlike some of the big listed companies which may have already taken such
considerations into account in their decision making. Smaller companies, lacking in resources, will find it
difficult to put in place the procedures to demonstrate compliance with the change in directors’ duties.

Codifying directors’ duties to the level of details as in the UK will lead to increased bureaucracy in all
companies to order to demonstrate compliance, resulting in more box-ticking in the preparation of board
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(©)

minutes. Companies will have to establish a paper trail in the form of board minutes to evidence in detail that
all relevant factors have been taken into account in decision making so as for the directors’ to discharge their
duty to promote the success of the companies.

5. The UK approach of codifying directors’ duties in a detailed, rule-based manner will provide a convenient stage
for shareholder activist groups to be unreasonably obstructive. It will pave the way for shareholder activist
groups to buy one share of a listed company and then take a director to court for perhaps not having due regard
to the environment or the community.

6. The UK approach imposes on directors an explicit obligation to consider six factors when discharging their duty
to promote the success of the company. There is no guidance on how any conflict between the six factors is to
be resolved or what weight should attach to them. Such detailed codification may result in each factor
becoming an absolute obligation in its own right rather than simply being a matter to be considered in the
decision making process of the board of directors. In particular, the non-exhaustive list of “other stakeholders”
under the duty to promote the success of the company will introduce an unnecessary and untested complexity to
the implementation and interpretation of the new duties.

N/A.

CLP Holdings
Limited

(@)

(b)

We do not agree that the general duties of directors should be codified in the Companies Bill. In fact we strongly
disagree with this proposition. As noted in paragraph 3.8 of the Consultation Paper, the statutory duties do not cover
all the duties that a director may owe to the company. Many duties are imposed elsewhere in the legislation as well as
the Listing Rules, not to mention the Company’s Articles of Association and individual director’s contract with his
company. A broad statement of principles will not assist directors to clearly identify the extent of their duties, nor
would it help directors to determine how they should behave in any given set of circumstances. If directors’ duties are
partially codified, a director might be confused to discover that he was subject to other duties not set out in the
statutory statement. If however directors’ duties are stated in general terms, the statute may have to be interpreted by
the courts. As a result, the law may be less accessible than it is at present. It should also be noted that fiduciary duties
cannot be codified without being stated in detailed terms, in which case there will be a loss of flexibility.

Notwithstanding our answer to 4(a) above, in the event that directors’ duties were codified, we do not agree that the
UK approach should be adopted. We firmly oppose the creation of a new duty for directors to promote the success of
the company for the benefit of its members as a whole. The new requirement for directors to take account various
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new factors relating to corporate social responsibility when making decisions will make it more difficult for directors
to manage the affairs of their companies. The UK model attempts to modernise the law by introducing the principle
of “enlightened shareholder value” under the duty to promote the success of the company. It was however not clear
what does “enlightened shareholder value” really mean. The list of parties to which directors should have regard such
as employees, suppliers, customers, community, environment etc. is unlimited and their interests are so differing that
it is impossible to see how a director can have equal regard to all these parties and their interests. In short the
proposed application of the principle of “enlightened shareholder value” rests on at least three fundamental
misconception:

(1) That there is some duty on directors to do something other than deliver financial returns to shareholders through
the efficient conduct of their business in accordance with the laws and regulations laid down by governments
which represent societies — there is not.

(2) That the notion of enlightened shareholder value is capable of definition and application — it is not.

(3) That the notion of enlightened shareholder value is constant and shared by all shareholders (and other
stakeholders) — it is not.

We believe it is more appropriate to maintain the basic principle that directors are accountable to their shareholders

but have to take account of other interests.

(c) Continued education of directors on their duties and promotion of the Non-statutory Guidelines on Directors’ Duties
in Hong Kong would help to clarify directors’ duties and made them more accessible.
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Chartered Institute of | (a) Yes, we agree that general duties of directors should be codified in the Companies Bill.
Management (b) Itis our view that the UK approach, especially the inclusion of corporate social responsibilities, is relevant and should
Accountants, Hong be adopted. However, we think that there should be clarifications with respect to “duty to promote the success of the
Kong Division company” in specifying certain items, such as “long-term” and “impact of the company’s operations on the
community and environment”, in order to ensure clear understanding.
(c) No further answer is necessary.
The Chinese General | (a) “ET' J2] [7Jﬁ‘/’?‘f?i/?i E'IJ’%JFI CETE IS o ER R TR A ERUARIHIFY o 1 R o Rl 4 2 S R
Chamber of FEHEI B s R %m& WW%IP§¥¥WWE%@%§H%%?%W m%%’W#ﬁh¢%W
Commerce ﬁ%%@%FﬁﬁqﬂEW@ﬁﬂowk'iﬁvwﬁ i TSV (IR -
(b) 7 [l B et > J ] RO R R POk RS - L R RIS I -
Hong Kong “On the issue of whether Director’s duties should be codified (i.e. listed in the Ordinance instead of relying on
Investment Funds common/case law and precedent), we believe that care would need to be taken to ensure the rules do not add to what we
Association would submit are already onerous obligations of directors of Hong Kong companies under common law. If HK were to

adopt the UK approach to include the duty to promote the success of the company (i.e. duty requiring a director to act in a
way which (s)he considers in good faith, would be most likely to promote the success of the company for the benefit of
members as a whole having regard to such factors like the long-term consequences of a decision, the interest of the
employees, the impact of the company’s operations on the community and the environment etc.) then this could be more
onerous than the current case law position applying in Hong Kong and may make directors’ duties extremely difficult to
properly discharge.”
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Swire Pacific
Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

(a)

(b)

(©)

No. We do not agree that the law relating to directors’ duties lacks clarity (in the sense of being confused or unclear),
although, being largely derived from case law, it may be inaccessible and misunderstood. Inaccessibility and
misunderstanding are best countered by non-statutory guidelines and explanatory notes, which can be amended as the
courts continue to develop the relevant law, and by education. Codification will achieve little if the codified
statements are very general (since the courts will in practice continue to have to interpret the statements in the same
way as they now interpret the legal principles derived from case law). If the codified statements are very detailed, this
will reduce flexibility, since the codified statements will only be amendable by legislation, whereas the present case
based law can be adjusted by the courts in the light of changing circumstances.

If, notwithstanding our response in (a), it is decided to codify the law, we do not agree that the UK approach should be
adopted. We consider that directors will not, notwithstanding the apparent continued primacy of the interests of the
members, have a clear basis for reaching decisions when the interests of other identified groups are prima facie in
conflict with those of the members or indeed where the interests of one identified group (employees for example) are
in conflict with those of another identified group (the community as a whole for example). The legislature should
reconcile differing interests within the community, not boards of directors.

We do not agree that directors’ duties need clarification, since they are not unclear. Accessibility is best dealt with by
continued promotion of non-statutory guidelines and by education. The existing efforts to promote non-statutory
guidelines referred to in note 29 to the consultation paper are commendable and should be strengthened.

CCIF CPA Limited

(@)

(b)
(©)

No, as the codification is limited to the “general” nature of the directors’ duties. This may inevitably require expert
opinion to interpret the exact applications to the specific cases and hence defeat the purpose that the law is made
clearer.

Not applicable.

Yes, we recommend the professionalism of directorship. For example, directors are required to attend training courses
unless they have already been familiar with their duties under the company law.

Cally Jordan

11.

The first observation here would be not to refer to a statutory statement of directors duties as a “codification”, which

may imply a somewhat alien approach to the nature, scope or application of directors duties. There is a lot of confusion as
to what “codification” actually entails, especially in a common law jurisdiction. “A statutory statement of directors duties”,
as appears on page 17 of Consultation Paper 2 with reference to the Companies Act 2006 (UK), would be a more accurate,
and more neutral, phrase.
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12. 1 would strongly endorse the UK approach to a statutory statement of directors’ duties, without necessarily endorsing
entirely the specific content of the statutory statement as found in the Companies Act 2006 (UK). The UK, like Hong Kong,
has wrestled with this issue for a very long time. The UK has now made the choice, long accepted elsewhere in a number of
common law jurisdictions, after considerable reflection and consideration. There is a good deal of experience, by the
judiciary, practitioners and business people in common law jurisdictions with statutory statements of directors’ duties and
no need to fear untoward consequences.

13. That being said, it should be noted that the state of Delaware, the preeminent jurisdiction for incorporation of large,
listed corporations in the United States, does not have a statutory statement of directors’ duties. The judiciary in Delaware
has retained the prerogative of determining the sometimes changing boundaries of directors’ duties. But Delaware is highly
exceptional. It has a specialised, sophisticated judiciary devoted almost exclusively to corporate and commercial law
matters involving large, publicly traded corporations. In addition, the highly litigious environment in the United States
means that issues get publicly considered by the judiciary and resolved on a regular basis.

14.  Secondly, care should be taken with the Australian model of a statutory statement of directors’ duties. The Australian
approach is highly unsatisfactory, representing as it does a compromise position adopted in the face of the same debates as
have occurred in the UK and Hong Kong. The statutory directors’ duties in the Australian CA 2001 have been interpreted
as giving rise only to civil, and sometimes criminal, penalty provisions enforceable at the behest of the regulator (note there
is some nuance in this). All of the common law, the general law, continues unaffected. (See “Unlovely and Unloved”,
above, for a discussion of this issue).

15. This bifurcation of directors’ duties in Australia, as between the statutory duties and the general law, has added to the
complexity of determinations, without bringing the clarity and benefits otherwise associated with a statutory statement of
directors’ duties. The courts in Australia have rather pragmatically stated that the content of the statutory duty and the duty
at general law is the same (when on its face, it is demonstrably different), in an effort to preclude a divergence in standards.
16. As to the content of the UK statutory statement of directors’ duties, Hong Kong should consider the extent to which it
wishes to require consideration of what is now sometimes referred to as *“corporate social responsibility” or “corporate
responsibility” issues by directors. The European view of the role of the corporation in society, its responsibilities and
privileges, are somewhat different from that traditionally associated with the Anglo-American company. Here is an area
where the UK has likely been influenced by these European debates as well as by so-called “constituency statutes” in the
United States.

17. Constituency statutes in the US have sometimes been confused with corporate social responsibility per se.
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Constituency statutes appeared in state legislation in the United States as a means of permitting directors to engage in anti-
takeover tactics in the face of a hostile out-of-state bidder, without being considered to be in breach of their duty to
maximise shareholder value. They are protectionist measures cloaked in the language of corporate social responsibility.
They are also permissive, management friendly and not mandatory.

18. Hong Kong might consider broadening the strictness of the principles laid down in the old common law cases (such as
Parke v. The Daily News) without necessarily adopting a mandatory list of factors such as now appears to be the case in the
UK.

19. One further deviation from the content of the Companies Act 2006 (UK) in this area might be dropping the “proper
purpose” element of the duty. This also appears in the Australian statutory statement of directors duties but not in the
Canadian (which followed the advice of Professor Gower in his Ghana Code and eliminated the concept). The “proper
purpose” doctrine is intimately tied to the ultra vires doctrine, and a great deal of legislative effort has gone into eliminating
the latter in the interests of commercial certainty. The continued survival of the proper purpose doctrine requires judicial
consideration and weighing of directors’ motives, a difficult endeavour at the best of times. The proper purpose doctrine
developed as an early shareholder protection mechanism, was adapted to use in the takeover context. But has now largely
been overtaken by alternative remedies and procedures for the protection of shareholders. Courts may still exercise their
equitable jurisdiction without becoming entangled in the intricacies of the proper purpose doctrine.

20. Itis also true, as noted in Consultation Paper 2, that these statutory directors’ duties do not cover all the duties that a
director may be under. But most of the other statutory duties incumbent on directors are not directors’ duties in the
traditional sense, ie they are not duties owed to the “company”, but rather are part of the regulatory framework imposed on
companies themselves by virtue of their activities in the larger society.

21. One further substantive directors’ duty (in the traditional sense) might be considered. That is the duty to be informed.
This is somewhat different from the UK duty to exercise independent judgment (s. 173 Companies Act 2006 (UK)), which
arises from trust law principles. The duty to be informed is one aspect of the duty of care and its origins are usually
attributed to the 1985 Delaware case of Smith v. Van Gorkom. This case is considered to be one of the landmark corporate
law cases of the 20" C.

22. In conclusion, | strongly endorse the UK approach to a statutory statement of directors’ duties, but would suggest
tailoring the content of the duties.

Hong Kong

We are of the view that some general description of the duties is desirable. However, we would caution against the UK
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Trustees’ approach of including “the duty to promote the success of the company for the benefit of its members as a whole...... 7 as
Association Ltd being too much of a mission statement rather than making any concrete recommendations.
Hong Kong Chinese | (a) Yes

Enterprises (b) Yes

Association

(Submission A)

Hong Kong Chinese | (a) &%

Enterprises o) ESpuai El N R INEITD AR

Association ©  FRURSRL * ST Iﬂﬁ“ﬂl—ﬁ AT

(Submission B)

Hong Kong Chinese | (a) &Y

Enterprises b)  ELRI

Association (b) PR

(Submission C)

Hermes Equity
Ownership Services
Limited

(a)
(b)

Yes, we agree that directors’ general duties should be codified in the statute in Hong Kong because we believe that
codification would improve clarity, certainty and accessibility for company management and members.

Yes, we agree that the UK approach should be adopted in the Companies Bill. The United Kingdom Companies Act
2006 attempts to modernise the law by introducing the principle of “enlightened shareholder value” under the duty to
promote the success of the company. This perspective fits very well with Hermes’ views on the role of companies in
this regard, namely that they will only succeed in creating long-term shareholder value if they manage effectively
relationships with their employees, suppliers and customers and with others who have a legitimate interest in the
company’s activities. Companies should behave ethically and have regard to the environment and society as a whole.

The Law Society of
Hong Kong

(a)

(b)
(©)

No. Fiduciary duties which encompass all the common law developments cannot be codified unless written in great
detail. This will result in a loss of flexibility as the expectations of directors’ responsibilities are constantly evolving
especially as corporate governance develops. A codification which summarises only the broad principles as in the UK
is inadequate unless such codification co-exists with common law, and this will create new uncertainties.

Not applicable.
The approach of publishing and revising non-statutory guidelines from time to time by the Companies Registry should
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be maintained. Directors to take initiatives in gaining an understanding of the common law duties.

Szeto Ho Kwong

From the 2" submission
a co. domiciled in HK should at least have one director without foreign passport
From the 4™ submission

all executive directors should receive formal political education, declare any political affiliation, and abide by the Basic Law
and submit annual returns of any political donations

From the 8" submission
annual CPD training program for 2nd generation bastar (salaried) directors - who get their shares f their fathers, or trust

The Chinese
Manufacturers’
Association of Hong
Kong
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The Institute of
Accountants in
Management

On the question of codification of the duties of directors, we are of the view that no matter how the duties are codified in the
statute, it is within the court’s power to interpret the codes, which would be part of our statute, in case of disputes or
litigations. Codification of the duties of the directors will not reduce litigations on the observance of the duties by the
directors. Nor will the codification of the duties further clarify the scope and nature of the duties because interpretation of
the codes by court will bring further meanings on those duties. Therefore, we are of the view that it is not necessary to
codify the duties of the directors in the statute.

The Chamber of
Hong Kong Listed
Companies

a)  The general duties of directors, as they now stand, are based on equitable principles that are developed from the
common law, the beauty of which is that they are flexible and are able to change and update themselves in line with
market expectation. If such duties are to be codified, they will become rigid and restrictive. Given that the current
regime is working well, and is fully understood by all directors and the market, we therefore prefer maintaining the
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status quo.

b)  Although our view to question 4a is not in the affirmative, we would still want to comment on question 4b whose
contents are akin to requiring companies to adopt good Corporate Social Responsibility (CSR) practices. While as a
Chamber we support CSR and have been advocating our members to observe CSR principles in their business, we
believe CSR is an evolving concept and its substances might change over time and tend to become more complex.
Therefore it is hard to spell it out in a clear and exhaustive manner in codified languages. It is to our view that
promoting CSR spirit and behaviour is best left to education.

The Association of
Chartered Certified
Accountants

ACCA Hong Kong concurs that codifying directors’ duties in legislation provides a clear guidance to directors themselves,
in particular for companies of smaller scale.

We also, in principle, support the attempt to widen the scope of directors' responsibilities so as to require them to take
account of an expanded conception of corporate social responsibility. However, we are of the concern that “the duty to
promote the success of the company for the benefit of its members as a whole having regard to such factors like the long-
term consequences of a decision, the interests of employees, the impact of the company’s operations on the community and
the environment, etc” could potentially lead to considerable legal argument as in the way it is drafted.

There is no definition of the phrase “have regard to” which makes it unclear as to what directors are expected to do in
relation to each of the specified factors. There are no definitions for “the community” or “the environment”. In addition, the
list of factors which they “must have regard to” is inexhaustive. All these ambiguities are inconsistent with the stated aim of
achieving greater clarity and understandability.

ACCA Hong Kong recommends that to make the law practical, in drafting the legislation, the following could be further
considered.

. All directors should be required to act in good faith and in what they consider to be the best interests of their company.

. Their decisions as to whether matters are in the best interest of their company could be subject to the requirement for
directors to act in accordance with due diligence and skill and care.

. Wordings of this particular provision should be more specific so as to ensure that the legislation is clear and concise.
In considering the best interests of the company, directors could be expected to have considered, in particular, the
implications for those interests of “the impact of the company’s operations on the natural environment”, “the
company’s standards of business conduct”, “the company’s relationship with its employees, suppliers and customers”,
and “the rights of the company’s members and creditors”. These could be considered in the drafting of the provision.
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We also consider that practice notes and guidelines could be released to help the interpretation and a better understanding of
directors’ duties.

Canadian Certified
General Accountants
Association of Hong
Kong

(@) Yes, but the codification must be based on those well-established common law rules.

(b) Even though we agree to codify the general rule in (a), we have reservations on this specific “rule” as the proposed
amendments still rely on the common law rules to interpret. Most of the concepts are difficult, if not impossible, to
codify. “Good faith”, “reasonable care”, “success” and “benefit” need the court to interpret. Codifying these concepts
would not help clarify the directors’ duties.

© NI/A

The Hong Kong
Institute of Directors

HKIoD believes that directors’ duties should not be codified at this time. Codification of directors’ duties is very
controversial. It is a process combining art and science, unlike engineering. For example, the test of “reasonable care” of
directors has been interpreted by case law, which has captured both principles and evolving practices. Therefore, we need to
have more debate on the subject.

One significant issue that we need to take into consideration is the impact on the supply of quality independent non-
executive directors as a result of codification. The experienced professionals may be driven away, having weighed the
increased risk against the minimal directors’ fees they receive. As an international financial centre, Hong Kong needs
professionals to run the companies. If we were not able to find sufficient capable individuals to serve as independent non-
executive directors, the quality of Hong Kong as an international market would be affected. This is a common view shared
amongst listed companies.

The consultation paper should also take into account the qualification of directors. For instance, it may need to specify what
the requirements of directors and what training requirements are.

Another issue is the principle of enlightened shareholder value, which is in contrast to the traditional bona fide principle. In
the case the enlightened shareholder value contradicts with the existing bona fide principle, it should be clearly specified
which one prevails.

While the UK approach suggests that directors must promote the success of the company for the benefit of shareholders, it
has not addressed the profile of employees. Different stakeholders may have different expectations towards risk-reward
trade-off of a company. For instance, for those employees who focus on retirement benefits, short to medium term
profitability may not be their priority. They would, instead, looking for long-term profitability.

Last but not least, the proposed codification of directors has an implication on directors’ liabilities and insurance coverage,
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which need to be discussed in order to evaluate the pros and cons of such a codification on a cost-benefit basis.

To clarify and make directors’ duties, more accessible, HKloD suggests that principles and rationales derived from case law
can be documented in a user-friendly manner for public access from website.

Hongkong and
Shanghai Banking
Corporation Limited

(@) We believe that the standard of care, skill and diligence required to be exercised by directors should be codified, but
not the other general duties which can be left to Guidelines such as those issued by the Companies Registry.

(b) We do not agree that the UK approach of the “Enlightened Shareholder Value” should be adopted. This will
potentially give rise to conflicts for directors as between other duties that they owe. It is also unclear how far the duty
will extend, and in practice will be difficult to apply.

The Society of
Chinese Accountants
and Auditors

We are in the opinion that the codifying of directors’ duties in the Companies Ordinance is of little value and even cause
ambiguity.

(@ No, we do not agree.

(b) No, we do not agree.

(c) We think that the directors’ duties could be further clarified and made more accessible through education and
promotion by professional bodies and regulatory organizations.

Tricor Services
Limited

(@ No. We do not agree that the general duties of directors should be codified, as codification has the following
limitations. If codification is done by a broad statement of principles, the broad statement may not necessarily assist
directors to clearly identify the extent of their duties nor would it help directors to determine how they should carry
out their duties in certain circumstances. If directors’ duties are partially codified, a director might be confused to
discover that he is subject to other non-modified duties as well. Therefore, codification may not lead to clarity and
certainty. On the other hand, if directors’ duties are stated in general terms, the statute may still have to be interpreted
by the courts. As a result, the law may not be much more accessible than it is at present.

In general, we agree with the views set under the column "against” in Appendix IV of the Consultation Paper.

(b) If directors’ duties were to be codified, we do not agree that the UK approach relating to the introduction of the
principle of “enlightened shareholder value” under the duty to promote the success of the company, should be
adopted. This duty requires a director to act in the way which he or she considers, in good faith, would be most likely
to promote the success of the company for the benefit of its members as a whole, and in doing so should also have
regard to a list of wider factors, such as the interests of employees, suppliers and customers and the impact of the
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company’s operations on the community and the environment. While the directors should pay attention to the interest
of employees, foster business relationships with suppliers, customers and others, and take care of the community and
the environment in which the company operates as part of its corporate social responsibilities, there is no need to
codify these responsibilities as law, as in the normal commercial world, the directors are bound to consider these
factors in operating their companies. The absence of codification would enable the directors to have more flexibility
in allocating priorities and emphases as appropriate across the different areas as guided by what is best for their
companies.

(c) Directors’ duties could be clarified or made more accessible by promoting continuous training for directors on their
duties.
The British Chamber | (a) We are happy with the status quo; the common law on directors’ duties is fairly clear and there does not appear to be a
of Commerce in real need to codify such requirements. By way of negative comparison, the recent UK provisions are very new and
Hong Kong have caused a lot of controversy and uncertainty. Furthermore, if is not clear that such provisions have proved
effective in their aim of providing a clear and definitive statement of directors’ duties, as yet - e.g. there has been
much legal debate about whether the codified statements of directors’ duties (such as that stated in Question 4(b)
below) actually have the effect of increasing the scope of the common law duties.
(c) There is already a non statutory guide to directors’ duties which can be made available or sent out with all new
Certificates of Incorporation and to newly appointed directors.
Hong Kong (@) No. The general duties of directors namely fiduciary duties and duties of care and skill can not be codified without
Stockbrokers detailed terms. Any attempt of codification will only result in greater uncertainty.
Association (b) N.A.
(c) More timely update of the Non-statutory Guidelines in light if latest case law or judicial interpretation.

Hutchison Whampoa
Limited

1. Codification of Directors’ Duties

As set out in paragraph 3.2 of the Consultation Paper, we understand that the legislative intention .of the codification of the
duties of directors is to improve clarity and certainty for company management and members. We are of the view that the
codification exercise should not be undertaken because, for the following reasons, the proposed exercise is incapable of
achieving its legislative objective:

(@)

Codification: The proposed codification exercise goes beyond a mere codification of the current common law position
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(b)

(©)

(d)

on directors’ duties. If the approach in the English Companies Act 2006 is to be followed, it would involve a
legislative amendment to the common law position (in particular the incorporation of the concept of “enlightened
shareholder value™). Contrary to the express legislative intention of the codification exercise, the imposition of novel
concepts by legislation rather than by common law evolution would reduce (rather than improve) clarity and certainty.

Clarity: The English Companies Act 2006 imposes a concept of “promoting the success of the company” (which
includes the “enlightened shareholder value” concept). There is no case law or guidance as to how such concept is to
be interpreted. Indeed, as these concepts are imposed by legislations this entails a judicial interpretation of the
legislative intent rather than an evolution of the laws of directors’ duties through the common law system.

Certainty: The certainty typically attributed to statutory laws does not apply to these provisions. The English
Companies Act 2006 approach is for the relevant provisions to be interpreted in the same way as common law rules
and equitable principles. It is also the legislative intention of the English Companies Act 2006 that the courts will
continue to develop the duties as though they are common law rules (i.e. an exception to the notion of legislative
supremacy where legislation can only be amended by the legislature and not by the courts). As a result, the relevant
provisions of the Companies Ordinance post codification may not at all time reflect the then current legal position and
a director may inadvertently breach his or her duty even after having considered the provisions of the Companies
Ordinance. Although it is appreciated that in order to retain the flexibility required in this area of law, the provisions
of the Companies Ordinance could give an erroneous impression that they represent current law. This highlights the
conceptual incompatibility of statutory codification of this area of law and the objective of certainty and clarity.

Accessibility: Accessibility (including the use of plain English in statutes) is meant to allow all walks of life to find
out for themselves what the law is, even in the absence of lawyers. In view of the uncertainty highlighted in (c) above,
accessibility without certainty may not be beneficial.

We believe that clarity and accessibility are better achieved by continuing with the current practice of the Companies
Registry’s issuance of Non-statutory Guidelines on Directors’ Duties from time to time.

Answers to Question 4

(@)
(b)
()

No, please see reasoning in Paragraph 1 in our cover letter.
Not applicable
Continuation of the Companies Registry’s practice of issuing guidelines reflecting the common law duties from time

to time. On-going education programmes through institution such as Hong Kong Management Association.
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The Hong Kong
Association of
Banks

(a)

(b)

()

We note that the arguments for and against codification of directors’ duties are finely balanced, and given the fact that
in the U.K., Australia and Singapore codification is relatively recent, there seems a case for deferring codification
until more experience in those jurisdictions is available for assessment. In practice, however, there have been case
decisions which suggested that determination of the standard of care is based on a subjective test, whilst some other
cases suggested, the application of an objective test (i.e. taking into the director’s knowledge, skill and experience).
We support the Companies Registry to review its Non-Statutory Guidelines to provide clearer guidance on directors’
duties of standard of care, skill and diligence as an interim solution.

We consider that the principle of enlightened shareholder value should not be adopted in Hong Kong since it would
give rise to conflicts for directors as between other duties that they owe and it is unclear how far the duty would
extend. Ultimately, it could be construed to extend to a company into a philanthropic body which is contrary to the
normal commercial nature of a corporate body. Furthermore, adopting this principle is likely to result in a rise in
litigation.

Not applicable.

The Hong Kong
Institute of Chartered
Secretaries

(a)

(b)

No. We do not find it necessary to codify the general duties of directors. Codification has the advantage of enhancing
clarity only if the statues are drafted in very great details. This will however result in a loss of flexibility and
amendments to the laws will have to be made frequently as the case law evolves. On the contrary, if the duties are set
out in very general and broad terms such that reference to the common law is still required for ascertaining the exact
meanings of such statutory duties, this will only lead to greater uncertainty and complexity which totally defeats the
purpose of codification.

To improve the clarity of directors’ general duties for the benefit of company directors and management, we take the
view that more guidelines, interpretation notes and practice notes should be issued by the Companies Registry to
update companies and the public on the development of the case law related to directors’ general duties. The Non-
statutory Guidelines on Directors’ Duties in Hong Kong issued by the Companies Registry (as revised in October
2007) (“Non-statutory Guidelines”) are useful reference for company directors. The Companies Registry should
consider issuing further guidelines quoting recent case laws to illustrate what constitute breaches of directors’ duties
and breaches of the principles set out in the Non-statutory Guidelines.

If directors’ general duties were to be codified, we do not support the adoption of the UK approach, particularly the
creation of a duty for directors to promote the success of the company for the benefit of its shareholders having regard
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to the interests of its other stakeholders. We believe that the introduction of this duty in the UK is driven by the
government’s intention of making the companies more socially responsible.

We are in full support of the notion that companies should be socially responsible and corporate social responsibility
(“CSR”) is something which is worth pursuing as it will help enhance the goodwill of the company, its
competitiveness and its shareholders value ultimately. However, we believe that it is something to be undertaken by
the companies on a voluntary basis. It is likely that the interests of different groups of stakeholders might differ and
be actually in conflict with each other. To impose a statutory duty on the directors to give regard to the interests of
different groups of stakeholders implies that they should be accountable to all of them. It is too onerous a duty on the
directors and might have the unintended consequence of discouraging potential independent non-executive directors
from taking up the posts. After all, we believe that CSR should be achieved via encouragement rather than legal
requirement.

(c) We believe that the directors’ duties are best illustrated and clarified by non-statutory guidelines, interpretation notes
and practice notes as suggested above.
Ho Tak Wing (@ Yes, agreed.
In addition, in the light of the Corporate Governance issue, the general duties of the directors should be codified. At
present, the non-statutory guidelines issued by the Companies Registry, stating the principles of law in Hong Kong in
relation to the directors' duties, as well as the directors’ duties under the equitable principles highlighted in Note 21 of
Page 16 of the Consultation Paper, should all be codified in the Companies Bill.
(b)  Unlike United Kingdom, approximately eighty percent of the companies in Hong Kong is family dominated or family
owned. As a result, | got reservation in this issue.
(c) Nocomments
KPMG (@ No. We do not see a need to include these general duties in the law. Furthermore, we are concerned that codifying
the duties could add further complexity to the current status quo. For example, interpretative case law surrounding the
wording of the codified general duties may develop in addition to case law on the duties that will continue to exist
under common law.
(b) n/a
(c) We note the UK codification, as set out in Appendix Il to the paper contains more interpretative detail than the

existing Hong Kong Code, as set out m Appendix Il to the consultation paper. We suggest that directors’ duties could
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be clarified by expanding the current code to take account of this additional material.

Low Chee Keong

a. | AGREE with the proposal that the general duties of directors should be codified in the Companies Bill.

b.  Rather than adopt the provisions as set out in the English Companies Act 2006 | would advocate a more holistic
approach which may be achieved with the introduction of an objective standard of care for directors complemented
by a statutory business judgment rule.

The reasons for the foregoing are set out in the two articles that I now enclose namely:
1. A Road Map for Corporate Governance in East Asia (2004) Vol 25 No 1

Northwestern Journal of International Law and Business 165-203 especially the section titled “Modernising the
Standard of Care of Directors” at pages 182-185; and

2. Balancing the Scales: A Statutory Business Judgment Rule for Hong Kong?
(2004) Vol 34 Part 2 Hong Kong Law Journal 303-320

I note the concerns that have been expressed in paragraph 3.3 at page 16 as well as in Appendix IV of the Consultation
Paper. My response to these reservations is that we are not setting out to define the law in a single sweep as the objective
must be to allow for the common law to develop over time with some statutory guidance. It is an anomaly that while
directors are given almost unfettered control of the affairs of the company their duties are not statutorily prescribed. The
introduction of legislative changes is both more effective and expedient as opposed to waiting for definitive judicial
pronouncements to be made.

Paragraph 3.11 at page 16 concludes that “until there is case law in relation to the new duties directors are left with the
uncertainty as to how the courts will interpret the new statutory statement.” While | would not disagree with this statement |
nonetheless do not share its pessimism for two principal reasons namely:

I. the starting point as regards the standard of care as set out in my response is benchmarked against what is expected of
a reasonable person. In short in assessing potential liability we should empower the learned judges to reflect on what
might reasonably be expected of ordinary people given the prevailing circumstances rather than to refer to a check list
of items as advocated in the United Kingdom; and

ii.  the foregoing approach is no different from the common law development of the tort of negligence as evident from the
evolvement of the principle of ‘reasonable foreseeability” with the effluxion of time. Despite the anticipated swings in
the pendulum when seemingly opposing decisions are handed down we should nonetheless have more confidence in
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the quality of our judiciary and of the talent of our legal fraternity to do what is right in interpreting the requisite
standard expected of our directors.

Last but certainly not least we should learn from the Australian experience and ensure that our regime of statutory directors’
duties is one that is premised strictly and exclusively on civil liability with no reference to any criminal sanction. It is my
belief that the latter introduces unnecessary dimensions to the issue of directors’ duties with the result being the unfortunate
encumbering of what should essentially be dealt with by two relatively straight forward questions namely in the
circumstances:

a.  did the director do what is reasonably expected of an ordinary person?
b.  should he or she be reasonably excused under the Business Judgment Rule?
Hong Kong Institute | (&) Inresponse to a similar proposal put forward in Phases | and Il of the Standing Committee of Company Law Reform’s
of Certified Public Corporate Governance Review, the Institute expressed support, in principle, for the proposal to codify in the
Accountants Companies Ordinance (“CQO”) the basic principles of directors’ fiduciary duties and duties of care and skill. This
remains our position.
We consider that a statutory codification would serve the following purposes:
»  create more certainty as to the basic expectations in relation to directors’ duties;
»  give more weight to the principles;
»  remind directors of the existence of the legal requirement to exercise fiduciary duties and an appropriate
standard of skill and care;
»  facilitate monitoring and enforcement by minority shareholders of these duties.
While it would not be possible for all directors’ duties to be encapsulated in the statute, a provision could be added in
the CO to make it clear that the statement of directors’ duties contained in it is not exhaustive.
(b) We do not support adopting the UK approach to include a duty for directors to promote the success of the company,

having regard to a list of factors like the interests of employees, suppliers and customers and the impact of the
company’s operation on the community and the environment, etc.
As the concept of the duty to promote the success of the company is not well defined and there is a lack of information

about how it should be interpreted, codifying such a duty in the statute could make it difficult for directors to manage
the affairs of the company. It is unclear, for example, what evidence would need to be adduced to demonstrate that a
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director has considered the various factors.

Furthermore, besides the interest of the shareholders of the company, the list of parties and interests to which directors
should have regard, e.g. employees, suppliers, customers, the community, the environment, etc., is so diverse that it
would be very difficult, if not impossible, to see how directors could have equal regard to all these interests when
discharging their duty to promote the success of the company. There is no guidance as to how any conflict between
the different interests should be resolved or what weight should attach to each of them. In addition, the non-
exhaustive list of other stakeholders under the duty to promote the success of the company will introduce an
unnecessary and untested complexity to the implementation and interpretation of the new duties.

(c) We suggest that, in addition to codifying the general duties of directors in the statute, directors’ duties could be
clarified or made more accessible through education and training, and through non-statutory guidance developed and
promulgated by government, regulatory and professional bodies.

As regards education and training, we suggest that reference could be made to the Code of Corporate Governance
Practices (Appendix 14 of the main board listing rules and Appendix 15 of the GEM listing rules). Under the Code
Provisions (paragraph A.5.1) every newly appointed director of a listed company should receive a comprehensive,
formal and tailored induction, and subsequently such briefing and professional development as is necessary, to ensure
that, inter alia, he/she is fully aware of his/her responsibilities under statute and common law, applicable legal
requirements and other regulatory requirements. It is also a recommended best practice (paragraph A5.5) that directors
should participate in a programme of continuous professional development to develop and refresh their knowledge
and skills.

Hong Kong General
Chamber of
Commerce

3. Director’s Duties (Question 4)

We consider that the standard of care, skill and diligence required to be exercised by a director of a company should be
codified in the Companies Bill, but not for the other general duties of directors introduced under the CA 2006, including the
duty to promote the success of the company and the duty to declare interest and avoid conflicts of interest. We believe that
Hong Kong should consider adopting the same wording as that stated in section 174 of the CA 2006 (duty to exercise
reasonable care, skill and diligence) and that such duties should be interpreted and applied in the same way as common law
rules or equitable principles.

The main reasons for supporting the codification of the standard of care, skill and diligence are to improve the corporate
governance in Hong Kong and to provide clarification of the standard against which the directors will be measured under
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the common law.

It is noted in Law Wai Duen v Boldwin Construction Co Ltd [2001] 4 HKC 403 that the director’s duties in Hong Kong
remain the same as those laid down in Re City Equitable Fire Insurance Co. Ltd. [1925] Ch 407 which held that “a
director need not exhibit in the performance of his duties a greater degree of skill than may reasonably be expected of a
person of his knowledge and experience”. The above wording is also repeated in Rule 3.08 of the Main Board Listing Rules
of the Stock Exchange of Hong Kong'. Some case law has argued that the subjective element (the knowledge and
experience the director has) in Re City Equitable’s ruling overrides the objective element (reasonableness) in measuring the
director’s standard of care and skill towards the company. As a result, the less the knowledge and experience possessed by
the director, the lower the standard of care and skill required, and that more informed directors will be subject to a higher
risk of being sued. However, recent case law in UK suggested that a more objective approach in assessing the director’s
standard of care towards the company (i.e. taking into account the knowledge, skill and experience that may reasonably be
expected of a person carrying out his function) should be adopted. We are concerned that the judicial decisions applying or
distinguishing the rulings in various circumstances have created uncertainty and sometimes inconsistencies for directors’
guidance.

In UK, the above uncertainty on standard of care has now been clarified under section 174 of the CA 2006. It is also noted
that the standard of care imposed on the directors is also codified in Australia, Singapore and Malaysia’. As noted by

3.08(f) of the Listing Rules provides that a director must, in the performance of his duties as a director, apply such degree of skill, care and diligence as may reasonably
be expected of a person of his knowledge and experience and holding his office within the listed issuer.

In UK, CA 2006 provides that a director must exercise care, skill and diligence that would be exercised by a reasonably diligence person with (i) the general knowledge,
skill and experience that may reasonably be expected of a person carrying out the functions carried out by the director in relation to the company and (ii) the general
knowledge, skill and experience that the director has.

In Australia, section 180 of the Corporations Act 2001 provides that a director must exercise their powers and discharge their duties with the degree of care and
diligence that a reasonable person would exercise if they (i) were a director or officers of a corporation in the corporation’s circumstances, and (ii) occupied the office
held by, and had the same responsibilities within the corporation as, the director or officer.

In Singapore, section 157 of the Companies Act provides that a director shall at all times act honestly and use reasonable diligence in the discharge of the duties of his

In Malaysia, section 132 of the Companies Act 1965 provides a director shall at all times act honestly and use reasonable diligence in the discharge of the duties of his

Please note that the statutory duties provided under the laws of Australia, Malaysia and Singapore are in addition to and not in derogation of any other written law or
rule of law relating to the duty or liability of directors of a company.

77




Rogers V.P. in Law Wai Duen case, the standard which described as being required of a director under Re City Equitable
“is, if anything, open to review in present day circumstances as, perhaps, being too low”. In order to bring the legal duties of
directors more into line with today’s demand of corporate governance and to provide clarity and certainty, we would
suggest that the standards of care, skill and diligence required from the directors be codified.

Whereas for the other general director’s duties stated in the CA 20086, it is suggested that they replace in several aspects the
common law rules on authorization, waiver, ratification and condonation of directors’ breach of duty®. Given that the Non-
Statutory Guidelines on Directors Duties provided by the CR in Hong Kong have to date provided a clear and accessible
description of director’s duties and can provide more flexibility, we believe that the other general duties of directors need
not be codified in the Companies Bill.

Our answer to Question 4 (a) (b) and (c) is: No, but please see above.

Simmons &
Simmons

(@ My view is that it is possible for Hong Kong to take advantage of the learning from the UK in order to update its
voluntary guidance and only to codify the standard of care in a way that does not require a statutory codification of
directors’ overall duties in Hong Kong. The position on directors’ disclosure of interests and conflicts needs further
assessment as to whether it can be made more modern and clearer, but without statutory backing.

No overall codification

® | am not in favour of the statutory codification of Hong Kong directors’ overall duties (other than in relation to
the standard of care). My reasons are:-

o  The non-statutory guidelines issued by the Company Registry are sufficiently accessible and more flexible
than a statutory statement. But, | do think this guidance would benefit from some up-dating and indeed
they would have to be updated if the standard of care is codified.

o  The main advantage of a statutory statement would be to implement the concept of “enlightened
shareholder value”. But, 1 am not convinced that this concept would necessarily have overwhelming
support in the Hong Kong business community.

Codification of the standard of care
® | am in favour of the codification of the care, skill and diligence required of a director in line with the UK

3

For instance, the critics argued that the CA 2006 does not impose a fiduciary duty to avoid sell-dealing but only a duty to disclose an interest (s. 177) and that this is a

move away from the common law position.
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approach. In other words, | am in favour of a subjective/objective approach which has the effect of minimum
standards of care for all directors. | am aware of the Hong Kong decision in Law Wai Duen v. Boldwin
Construction Co. Ltd. (and others) to the effect that the degree of skill expected of a director is that which can be
reasonably expected of a person of his or her knowledge and experience (i.e. a subjective test).

But, Hong Kong directors, as do they in the UK, can face legal claims for negligence. Part of the legal claim in
the UK by Equitable Life against its former directors was that they had been “negligent’ (i.e. they were alleged
to have failed to meet an objective standard of reasonable care). | think it is difficult to state categorically the
standard of care, skill and diligence that a Hong Kong court would require. It seems to me that, at the very least,
an argument would be raised in the HK courts that the English case of D’Jan of London Ltd should be followed
and a subjective/objective test applied. 1 think it is desirable to have more certainty and consistency given to
directors about the standard of care required of them and therefore the underlying business proposition that all
directors should have a minimum, objective standard of conduct is, I think, sound.

(c) Updating the current guidance

I do think that the Companies Registry Guidance could benefit from some up-dating/modernisation. In a sense |
think that this follows from taking the view that a statutory codification (other than in relation to standard of care)
IS not necessary. If taking this view, it is logical then to ask “well, is the current form of voluntary guidance
sufficient?”. Here, | can identify some particular areas where | think the Guidance would benefit from being
updated.

Wider business factors

First, there is the issue of whether directors should be guided (rather than required) to have regard to wider
business factors (such as the community, employees, reputation and the like) expressly or whether this should be
left to be decided by directors as is implicitly necessary for them, in good faith and acting with the requisite
standard of care, to act in the interests of the company. The current Guidance is silent on these wider business
factors. But, | believe that it is a business reality, and increasingly so, that directors do commonly take into
account these wider business factors in determining what is best for a company. Assuming this to be reality and
the need to take them into account is increasing and not reducing then it is better to give express guidance to
directors to take account of these factors than to leave it implicit or unclear. 1 suspect that Hong Kong law is not
absolutely clear on the point but it seems to me clear that as a matter of Hong Kong or English law a director who
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fails to give any consideration to any wider business factors relevant to what is in the interests of the company
seriously risks being in breach of his or her director’s duties to act in the interests of the company or may fail to
meet the required standard of care or to have been negligent. To that extent it is advantageous to directors to be
given explicit guidance and | feel that their decisions, if anything, become less vulnerable to legal challenge
where it is clear that they have considered relevant wider business factors. This, | think, is one of the key
benefits of the UK approach, as it eventually turned out and despite some earlier high level concerns and
discussions.

Avoiding a pluralist approach

® | am not therefore advocating a ‘pluralist approach’, where directors have duties to others as well as the company
(except in relation to the limited extent to which they owe duties to creditors when insolvency nears). Nor am |
advocating at all that directors have a duty of due process to consider wider business factors and that this duty is
a separate duty from their duty to act in the interests of the company or (in UK terms) to promote its success or
purpose.

Disclosure of interests/Clearance of conflicts

® Second, another key area in which the existing Guidance could benefit from updating is in relation to disclosure
of interests and on clearance of conflicts. | think the outcome of UK legislation is to produce a clearer and more
certain approach to directors’ conflicts of interests and the ability of independent directors or shareholders to
permit those conflicts. It needs further consideration to ascertain whether the UK style of provisions could be
achieved without a statutory codification of directors’ duties in Hong Kong. It may well be that much can be
achieved by having the relevant provisions in a company’s constitution.

The subjective test of acting in the interests of a company

® Third, a note of caution in relation to the objective/standard of care as it affects the duty to act in the interests of
the company (using the Hong Kong concept). One could (perhaps) read the current Hong Kong Guidance (but
not necessarily the underlying law) as an objective requirement to act in the interests of the company. The UK
version is now clearer that it is the director’s own, personal assessment of what he/she ‘considers, in good faith,

7

would be most likely to ... etc.’.
UK Perspective
Some observations about the UK experience may help by way of perspective:-
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Pluralist v. enlightened shareholder value

In the UK there were some who wanted to introduce a pluralist form of directors’ duties whereby directors owed
duties not just to the company but also to employees and community interests, among others. For others, the
enlightened shareholder value approach represented a better and more acceptable alternative. Others, myself
included, genuinely believed that the enlightened shareholder value concept was better, more modern, more
aligned with modern business practice and needs and hence, in the way that the UK codification has actually
been done, better protects directors.

A ‘toxic’ cocktail

Earlier versions of the UK statutory codification caused very high level concerns. One leading counsel described
one version of the codification as a ‘toxic cocktail’. The poison was, however, mainly focused around the issue
as to whether there was a separate duty to promote the success of the company and a separate duty to have regard
to the wider business factors and which in effect could be regarded as a duty of due process giving rise to a
separate cause of action. The final wording of the UK version (supported by Government statements at the time)
is clear that it is intended and in my view has the effect that there is a single duty to promote the success of a
company and, in so doing, for directors to have regard to the wider business factors. (At one stage the language
had two *musts’: a ‘musts’ promote the success of the Company and a ‘must’ have regard to the statutory factors,
giving rise to the concern that there were two, separate duties. The final version only has one ‘must’ and is
clearly designed as a single duty.)

The impact of codification

Inevitably a codification produces challenges because it is new and because it is trying to capture very wide
circumstances. A lot of concern in the UK over the codification was about this sort of effect. Some raised
considerable concerns about the impact on board meetings and whether it would lead to a different approach to
board minutes reciting the statutory factors to the point where business making was paralysed. We, S&S, took a
robust view that this was not the effect of the legislation nor necessary or desirable. Our overall view on the UK
statutory statement of codification was summarised by our view that ‘the responsible and well advised director
should welcome, not fear, the statutory statement of directors’ duties [in the UK]’.

Conclusion
My view is that it is possible for Hong Kong to take advantage of the learning from the UK in order to update its voluntary
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guidance and only to codify the standard of care in a way that does not require a statutory codification of directors’ overall
duties in Hong Kong. The position on directors’ disclosure of interests and conflicts needs further assessment as to whether
it can be made more modern and clearer, but without statutory backing.

Association of
Women Accountants
(Hong Kong)
Limited

Different opinions have been received on the subject matter. Some of our members believe that presenting the general duties
of directors in the CO would make the directors of companies aware of their duties and any non-compliance could be
penalized so that interests of company shareholders could be protected. On the contrary, some members objected with a
view that directors’ duties could be promoted through education by professional bodies instead of codification in the CO.

In light of various views obtained, we suggest that the duties of directors could be codified in a more generic terms, e.g.
their fiduciary duties to the company and its shareholders, duties of statutory reports including preparing financial
statements in accordance with accounting standards, and reporting duties to Companies Registry including all necessary
filing of forms and relevant documents etc.

Hong Kong Bar
Association

Question 4(a)
8.  Whilst the Bar recognizes the trend in various commonwealth jurisdictions is gearing towards codification of
director’s duties, the Bar has reservations as to whether there is any need to do so in Hong Kong.

9.  As the Bar understands, what codification aims to achieve is essentially two-fold: (a) to improve accessibility of the
director’s duties to the general public and (b) reform. The Bar takes the view that these aims could be (and indeed in
some case have been) achieved without codification.

(1) On the question of accessibility, the Bar has reservations as to whether codification would lead to any
substantial change. First, the court would still retain a central role in the exposition and application of the
statutory duties, as it does in the case of common law and equitable duties. Thus, the public would still have to
look to the case law to ascertain the scope and nature of the statutory duties. Second, currently the major
common law and equitable duties have been set out in non-statutory guidelines which are widely distributed and
the directors are required to sign an acknowledgement of receipt and perusal of the same when submitting a
company’s annual return. That already serves the purpose of informing the general public and directors of the
duties owed.

(2) On the question of reform, the Bar notes that the court has no difficulty in adapting the common law and
equitable duties to the changing circumstances of the world. Unless there is to be a radical change in the nature
or content of director’s duties (which the Bar does not understand to be the proposal), it may be preferable to
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10.

11.

follow the common law to allow the law to be developed on a case-by-case basis, taking into account the new
demands arising from changing circumstances.

(3) The Bar also notes that the UK has introduced a modern version of “duty to act in the best interest of the
company” by incorporating the concept of “enlightened shareholder value” (“ESV”). This reform has not found
its way into the Australian and Singaporean codification. The Bar takes the view that it is premature and
inappropriate to introduce ESV into Hong Kong company law. Unlike the UK, where concepts of corporate
social responsibility and ESV have been mooted for some time (see e.g. www.csr.gov.uk), these concepts have
yet to take root in Hong Kong. Further consideration, promotion and consultation should be undertaken for the
purpose of deciding whether ESV should be incorporated into our company law.

The Bar also takes the view that codification, depending on its scope, may also bring about confusion. For instance,
whether codification is to be complete or partial will have an effect on the application and relevance of existing case
law as well as future judicial determinations. If Hong Kong is to follow the UK approach (statutory duties replacing
common law/equitable duties), questions may arise as to whether the court, in construing the statutory duties, should
have regard to the existing common law/equitable principles, or whether the legislature should stipulate the factors
which the court should take into account in its construction exercise. Alternatively, if Hong Kong is to adopt the
Australian and Singaporean approach that the statutory duties are only additional or supplemental to the common
law/equitable duties, problems may arise from having 2 separate regimes. The problems would be particularly
pronounced if the codification also introduces new remedies for breach of the statutory duties. The public would have
no means to know all the duties a director is charged with, which is the principal purpose of codification.

If, however, it is considered appropriate to codify the directors’ duties, we consider it appropriate to follow the
Australian / Singapore approach which have the flexibility of allowing further development of directors’ duties under
common law.
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Question 5

(@) Do you agree that corporate directorship should be abolished altogether in Hong Kong, subject to a reasonable grace period?

(b) If your answer to Question (@) is in the negative, do you agree that the UK approach (i.e. a company should be required to have at
least one natural person as its director), subject to a reasonable grace period, should be adopted?

(c) If your answers to both Questions (a) and (b) are in the negative, do you have any suggestion on how to improve the enforceability of
directors’ obligations and to solve the difficulty of pursuing corporate directors?

The Sovereign
Group

We would strongly urge the government to keep the ability to appoint corporate directors to the board of an Hong Kong
company.

The ability to appoint corporate directors facilitates the smooth administration of Hong Kong companies and is of particular
importance to the corporate secretarial industry which, we believe, contributes substantial income to the Hong Kong
economy and makes Hong Kong a user friendly base in which to site holding, investment and trading companies for doing
business around the region.

We can see no reason to remove this useful facility in Hong Kong except, perhaps, for an argument that the ability to
appoint corporate directors in some way shields the directors of the corporate director from direct liability for their actions
on behalf of the subject company which has appointed the corporate director. We believe that the existing laws in this area
give adequate protection to anybody dealing with the subject company and that the courts would have little hesitation in
finding the directors of the corporate director liable for the actions taken on behalf of the subject company as if those
directors were acting in their personal names. However, if clarification of this is needed then perhaps an adjustment to the
Companies Ordinance can be made to make this absolutely clear. We believe that this would be a better way of proceeding
than abolishing the ability to appoint corporate directors altogether.

Mandatory Provident
Fund Schemes
Authority

After reviewing the consultation paper, we find the following proposals relevant to the work of the Mandatory Provident
Fund Schemes Authority (MPFA) and are in support of them:

(2)  Proposal to abolish corporate directorship

The proposal, if implemented, will facilitate the MPFA’s enforcement work against defaulting corporate employers by
enabling the individuals responsible for the business to be identified. Attaching criminal and civil liability to
individuals can achieve a greater deterrent effect.

Gordon Jones

(@) The whole concept of corporate directorships is the antithesis of good corporate governance as, by their nature, they
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negate the two fundamental corporate governance principles of accountability and transparency. There have been two
previous attempts to abolish corporate directors, in 1991 and 2002 but, on both occasions, the proposals were not
supported because of the alleged ‘business implications’. In this respect, it is noteworthy that, during the last time, in
2002, when professional bodies and stakeholders were consulted on the proposed abolition of corporate directors, all
the government departments and public and statutory bodies concerned with law enforcement, tax administration and
corporate regulation e.g. the CR, ORO, SFC, Police, Judiciary, D of J, IRD etc., stated that corporate directorships
should be abolished as soon as possible because, inter-alia, in cases involving fraud and money laundering, it was not
possible to determine the responsible parties if the directors of the company were corporate directors. Furthermore, |
was informed by a gentleman, who previously worked in a very prominent commercial position in Hong Kong and
subsequently for one of the very large company formation and corporate secretarial firms, stating that, on the basis of
his experience, corporate directors were vehicles for fraud and malpractice. Furthermore, it was his considered opinion
that, although the abolition of corporate directors might have the effect of driving some companies and business out of
Hong Kong, this was business which Hong Kong was well rid of!

It should also be stressed that virtually all the other major commercial common law jurisdictions in the world e.g.
Australia, Singapore, Canada, New Zealand, Malaysia, the US (under the Model Business Corporations Act) etc., have
abolished corporate directors leaving the UK and certain off-shore jurisdictions such as the British Virgin and Cayman
Islands as the only common law jurisdictions which still retain them. While the paper refers to the ‘current flexibilities’
in corporate directorships as the reason why the UK has decided to retain them, subject to at least one director being a
natural person, it is silent as to the nature of these “flexibilities’. Furthermore, it is misleading to compare the UK with
Hong Kong, if this is going to be put forward as an argument to retain corporate directorships as this is not comparing
like with like. In this respect, even though the UK proposes to retain corporate directors in private companies, subject
to the one-natural-person requirement, the Companies Act requires all private companies, irrespective of whether or not
they have corporate directors, to file audited accounts with Companies House. Consequently, although the identities of
the majority of the directors in a private company with corporate directors may not be known, the company still has to
disclose its financial affairs publicly. In Hong Kong, however, there is currently no statutory requirement for private
companies to file audited accounts with the CR thereby creating a double layer of opaqueness as far as private
companies with corporate directors are concerned i.e. not only are the identities of the directors unknown but also the
financial affairs of the companies are unknown. Given this, any decision to follow the UK model in respect of
corporate directors must also have regard to the long standing statutory requirement in the UK for all private companies
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to file audited accounts.

It is not without significance that Hong Kong’s great competitor, Singapore, abolished corporate directors a
considerable time ago, but this does not seem to have had any adverse impact whatsoever on the island republic’s
ability to attract world-class companies and businesses. In addition, the absence of corporate directors also does not
seem to have had any adverse consequences on the ability of corporate secretarial firms in Singapore, Malaysia,
Australia and New Zealand to form companies quickly and cheaply. Against this background, Hong Kong should have
no hesitation about abolishing corporate directors. Furthermore, such a decision will certainly not affect Hong Kong’s
ability to attract business as this is dependent on many other far stronger reasons e.g. the rule of law, a robust and
independent judiciary, clean and efficient government, low tax base, excellent transport and telecommunications
infrastructure etc.

Finally, as stated in the Paper, there is now very significant international pressure from bodies such as the Financial
Action Task Force (‘FATF’) to abolish corporate directors as the lack of transparency inherent in such legal persons
and arrangements means that entities with corporate directors could be used as vehicles for money laundering. Hong
Kong is a world class financial and business centre with a very significant reputation to maintain. Under no
circumstances should this be tarnished by the continued existence of corporate directors whose very existence
undermines the corporate governance standards which the Government so frequently and publicly states that it is
determined to enhance. | therefore strongly support the recommendation that all corporate directors should be phased
out subject to a reasonable grace period of, say, two years.

(b) 1do not agree that the UK approach should be adopted for the reasons outlined above.
(c) Not applicable in view of the answers to (a) and (b).

Arthur Lam & Co. (@ We do not agree that corporate directorship should not be abolished.

CPA (b) We do not agree the UK approach too. We think there are reasonable needs for the Hong Kong business environment
to allow the corporate directorship to do most of the routine works. For instance, there are property-holding or
investment-holding owners (who may spend most of one’s life time overseas) want the corporate directorship (which
have perpetual life) to handle one’s paperworks.

(c) We may enact a provision to deem the major shareholder to be responsible as a director if and only if the companies

are made up of solely with corporate directorships and when the corporate directorship have failed to be accountable
for its acts. And there shall be provisions when a corporate directorship is involved, all shareholders shall be reminded
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for this risk.

Arthur K.H.Chan & | (a) Yes
Co.
Paul Mok (@ No, I do not agree that corporate directorship should be abolished altogether in Hong Kong.

(b) I agree that the UK approach of having at least one natural person as its director be adopted.
(c) N/A.

China Insurance
Group Investment
Holdings Co Ltd

I suggest adoption of the UK practice.

Macau also permits appointment of corporate directors. It is not necessary to insist that all directors of a company must be
real persons. It is sufficient that one must be.

CLP Holdings
Limited

(@ We agree that corporate directorship should be abolished altogether in Hong Kong subject to a reasonable grace
period. The abolishment of corporate directorship is in line with many other common law jurisdictions such as
Australia, Singapore, Canada, New Zealand, Malaysia and the US. Due to the lack of transparency inherent in
corporate directors, it is not easy to detect whether such corporate directors are being used as vehicles for illegal
purposes such as money laundering. The continued existence of corporate directors will undermine the corporate
governance standards in Hong Kong. Therefore we do not believe that such a decision to abolish corporate
directorship would affect Hong Kong’s ability to attract business. On the contrary, the abolishment of corporate
directorship will help maintain Hong Kong’s reputation as a world-class financial and business centre.

(b) Not applicable in view of the answer to 5(a).
(c) Not applicable in view of the answer to 5(a).
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Chartered Institute of | (a) Yes, we agree that corporate directorship should be abolished altogether in Hong Kong, subject to a reasonable grace

Management period.

Accountants, Hong | (b)  No further answer is necessary.

Kong Division (c) No further answer is necessary.
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Swire Pacific (@ Yes, although we see no objection to companies being formed for reasons of convenience with corporate directors,

Limited, Cathay with the corporate directors having to be replaced by human beings as soon as the companies start to enter into

Pacific Airways transactions other than those needed to maintain their existence.

'I&i_mite]gt,EHor)g Kong | (b) Not applicable.

ircraft Engineering .

Company Limited (c) Not applicable.

CCIF CPA Limited | (a) No, as it is not only harmful to those companies which make use of current flexibilities in corporate directorship for
entirely legitimate reasons but also harder to trace if some improper individuals are used to replace such corporate
directors.

(b) No, as such a natural person may also be improper as mentioned in (a) above.
(c) None.
Cally Jordan 10. 1 would strongly support the SCCLR position that corporate directorships be abolished altogether in Hong Kong,

subject to a grace period, in the interests of transparency and accountability. Hong Kong is not an offshore financial centre;
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the UK’s position smacks of interest group politics and compromise.

Hong Kong
Trustees’
Association Ltd

On this issue, we are of the view that corporate directorships should not be abolished in Hong Kong for the following

reasons:

(i)

(i)

(iii)
(iv)

(v)

(vi)
(vii)

It provides Hong Kong with a competitive advantage over other jurisdictions which require at least one natural
person to be appointed as director of a company and may thus make Hong Kong a more attractive place to
certain sectors for establishing a company.

Corporate directorships are less expensive than individual directorships: corporate service providers would have
to provide greater insurance coverage for their staff who act as individual directors and this cost is likely to
passed on to the customers/ultimate beneficial owners in higher fees.

Liabilities are restricted to the corporate directorship and do not attach to the individual directors.

The high turnover of staff in the corporate services industry would require a high degree of filing of updates of
the resignation of former directors and the appointment of new directors at the Companies Registry, which is
both time and cost consuming.

Corporate directorships allow for more than one person to be the authorized signatory/representative under the
corporate director while an individual director would always need to be available to sign documents/ perform
other duties.

Corporate directorships make a significant contribution to the corporate secretarial industry which contributes
substantial income to the Hong Kong economy.

To address the concern that directors of the corporate director may shield from direct liability for their actions
on behalf of the subject company which has appointed the corporate director, an adjustment to the Companies
Ordinance can be made to attribute responsibility and perhaps even liability to the individual who executes or
participates in the act of the corporate director. This would be a preferable option to abolishing the ability to
appoint corporate directors altogether and still achieve enhanced corporate governance.

(viii) A mandatory requirement to have at least one individual director is no guarantee that an appropriately qualified

(ix)

person of good standing and character would be appointed to the position.

There are sufficient compliance and transparency requirements and safety checks already built into the system to
combat money laundering and other illegal movements of money — there is no guarantee that abolishing
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corporate directorships will substantively support these existing monitors.

Hong Kong Chinese | (a) Yes
Enterprises

Association

(Submission A)

Hong Kong Chinese | (a) &%
Enterprises (b)
Association o
(Submission B) © =
Hong Kong Chinese | (a) &Y
Enterprises (b) T\i%glj

Association
(Submission C)

Hermes Equity
Ownership Services
Limited

(@ Yes, we agree that corporate directorship should be abolished in Hong Kong. We believe that corporate directors can
only ever carry out their duties through individuals, and that it is therefore those individuals who should be seen as the
directors, and face the same burden of responsibility as other members of the board. Since individuals must clearly
take on these responsibilities, abolishing corporate directorships seems to us a sensible step.

The Law Society of
Hong Kong

(@ No. Corporate directors are now only allowed for private companies. If corporate directorship is to be abolished, this
will encourage an exodus of companies to other jurisdictions, such as BVI, that permits corporate directorship.

(b) No.

Szeto Ho Kwong

From the 17™ submission

to remove the existing corporate veil, all properties held by unnatural form / organisation (UFO), ie. corporate persons, co,
trust, foundations, should have the natural person behind the screen, the ultimate beneficiary announced

existing anonymous holdings to be disposed of can be given, say, some 3-5 yrs grace period

The Chinese
Manufacturers’
Association of Hong
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Kong

The Institute of
Accountants in

On the question of corporate directorship, we are of the view that corporate director should not exist. The legal protection
on a company as a separate person distinct from the directors and shareholders of the company is good enough to

Management individuals who are desirous to carry on business in Hong Kong.

The Chamber of For private companies, we think they should be given the flexibility to retain the current corporate director regime. Having
Hong Kong Listed said that, we do agree that a company is required to have at least one natural person to be its director, subject to a grace
Companies period which must not be less than 2 years so as to permit the existing companies to re-arrange their corporate affairs and

structures.

The Association of
Chartered Certified
Accountants

With the increasing emphasis on good corporate governance, ACCA Hong Kong is of the view that corporate directorship
should be phased out. However, we also share the concern that abolition of corporate directorship could undermine
attractiveness in business opportunities in Hong Kong. We therefore agree that the UK approach of requiring a company to
have at least one natural person as a director should be adopted, subject to a reasonable grace period.

The Hong Kong
Institute of Directors

HKIloD fully supports that corporate directorship should be abolished altogether in Hong Kong, subject to a reasonable
grace period.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ In principle, we agree to abolish corporate directorship, but there is a commercial need in Hong Kong e.g. some
professional firms may need corporate directorship to provide nominee director service or some employees may only
represent their corporate employers to manage the subsidiary or associate companies.

(b) Yes, that would strike the balance of the need and the corporate governance, like that of limited partnership structure.

© N/A

Hongkong and
Shanghai Banking
Corporation Limited

Question 5(a) and (b)
We support the UK approach.

The Society of
Chinese Accountants
and Auditors

(@) No, we do not agree.

(b) No, we do not agree.

Genuine needs

We collected the followings from our members some of the genuine needs that justify the existence of corporate directors:
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Corporate directors are widely used in wealth management industry since it is the financial institution that client trusts
but not the employee or any individual. Furthermore, natural person will have perpetual problem such as resignation
in case of employee and death. The abolishment of corporate directors or requirement of at least one natural person to
be a director may cause huge problem to this industry.

Parent company acts as a corporate director of its subsidiaries to facilitate group cohesion.

Overseas client needs professionals in handling their business matter promptly in Hong Kong because they only trust
professionals. It will not rational for professionals to do in bare hands if corporate directors are abolished.

Money laundering and terrorist financing

We fully understand this concern but we can not persuade ourselves without proof by statistical figures that these kinds of
criminals involved mostly of companies with corporate directors. As we know, the anti-money laundering and terrorist
financing measures in the Hong Kong banking system is being effective. At present, it is not possible for a private company
to open a bank account in Hong Kong without identifying the ultimate beneficiary.

In reality, it is not difficult for gangsters or terrorists to find “dummy natural person” to act as director and they can open
bank account in a comparatively easier way and cover up better their criminal transactions.

(©)

We understand that there are practical problems in the enforceability of directors’ obligations and to solve the
difficulty of pursuing corporate directors. However, we know that the Registrar is also encountered similar situations
in the case of non resident directors. This problem is a matter of costs and flexibility.

The British Chamber
of Commerce in
Hong Kong

(a)

(b)

Corporate directors should be retained in Hong Kong because the alternative of using corporate directors for oversees
companies is too easy to use instead. We would prefer to encourage the use of Hong Kong companies rather than
overseas companies fn Hong Kong., Many overseas companies do not register, as they should, under part XI of the
Companies Ordinance, so are not made accountable for what they do In Hong Kong; this may be the real reason for
the proposal that corporate directors should be phased out. We also think the number of Hong Kong companies with
corporate directors as quoted in the Consultation document seems too low; if the real number is that low then
presumably the Government need not be overly concerned with the matter? In practice many corporate service
providers use corporate directors for practical purposes; as do many large groups.

If it is decided to include one natural person as a director, then in our view it should not be a requirement that is a
Hong Kong resident individual. If the concern is that corporate directors are less accountable; then a system of
registering corporate service providers and their nominee director companies should go a long way towards resolving
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(©)

this issue.

It is time to register corporate service providers in Hong Kong. It is the only major jurisdiction where corporate
service providers are not registered; and there is no check on whether “fit and proper” persons are behind the
corporate services businesses here.

Hong Kong (@ Agreed.

Stockbrokers (b) N.A.

Association © NA

The Hong Kong (@ The arguments for and against corporate directorship are well put forward in the consultation paper. While from the

Association of
Banks

(b)

(©)

banking sector’s perspective, we support abolition of corporate directorship but we recognize a degree of flexibility
may be preferred by some companies for legitimate reasons. On balance, we have no strong objection to continue to
allow corporate directorship in Hong Kong (see also our comments below).

We support the U.K. approach, subject to a reasonable grace period. This approach satisfies the flexibility aspect and
personal accountability issue while enhancing compliance by authorized institutions in respect of connected lending
(pursuant to section 83 of the Banking Ordinance) and statutory guidelines relating to the prevention of money
laundering and terrorist financing activities.

Not applicable.

The Hong Kong
Institute of Chartered
Secretaries

(@)

In principle, we agree that after a reasonable grace period, corporate directorship should be abolished. Undeniably, it
can enhance the accountability and transparency of the company taking into account the increasing international
concerns about the use of companies with corporate directors for money laundering and terrorist financing.
Nevertheless, we also appreciate that there are some companies which have proper and genuine needs for corporate
directors. For example, it is very common that directors have to take business trips on a frequent basis. It will be more
convenient and flexible if a corporate director is used so that other directors of the corporate director can also sign the
necessary documents whenever another director is out of town. Hence, instead of abolishing corporate directorship
altogether, we suggest maintaining this as an option on the condition that (i) the corporate director should be a Hong
Kong company or a non-Hong Kong company registered under Part XI of the CO or a company incorporated in a
place where public search of the company can be obtained; and (ii) all directors of the corporate director should be
natural persons. In other words, there will be no multiple or infinite layers of corporate directorships.
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If corporate directorship is abolished altogether, more people will set up companies in places like British Virgin
Islands and Cayman Islands where corporate directorship is allowed and then register the companies in Hong Kong
under Part XI of the CO. In those cases, such companies are still able to operate in Hong Kong with corporate
directors.

(b) Please see our views set out in paragraph 5 (a).
(c) Please refer to paragraph 5 (a) above.

Ho Tak Wing (@) Corporate directorship should be abolished. The presence of the corporate directorship only brings problems to the
company. For instance, whenever the returns are required to be signed, only the natural person has to be arranged to
sign the documents concerned, not the corporate directorship. Therefore, for the sake of convenience, it is suggested
that the corporate directorship should be abolished by the end of 2009 through the SCCLR.

(b) Yes, agreed
(c) Nocomment

KPMG (@ We do not see the need to abolish corporate directorships altogether as we consider that there may be legitimate
business reasons for such arrangements.

(b) Yes, we agree that this would be an appropriate response to the concerns surrounding corporate directorships.
(c) n/a

Hong Kong Institute | (a) While we are aware of the corporate governance and transparency arguments for the abolition of corporate

of Certified Public directorships, there are still a significant number of companies that have corporate directors. We would have some

Accountants reservations about complete abolition without a clearer understanding of the circumstances in which they are currently
being used and whether the facility for corporate directors is, in practice, a significant point of attraction for legitimate
businesses wishing to set up in Hong Kong.

(b) In view of the reservations that we express above, in our view, it would be preferable, as a first step towards

enhancing transparency, to adopt the UK approach and require every company to have at least one natural person as a
director, rather than to abolish corporate directorships altogether at this stage. We note, however, that the relevant
provisions in the UK are not due to take effect until October 2008, according to the consultation paper. Therefore, if
this approach were to be adopted, a review of the UK experience after implementation should be carried out first.

It is also noted that there may be an increased risk for a sole natural person director on a board of several directors to
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become a target in the event of legal action against the company and its directors. If a natural person director is not, in
practice, to assume a disproportionate share of responsibility for defaults, given the greater difficulty in pursuing
corporate directors, the introduction of proportionate liability for directors should also be considered.

(c) N/A.

Hong Kong General
Chamber of
Commerce

4. Corporate Directorship (Question 5)

It is noted that corporate directorship has been abolished in many other common law jurisdictions (e.g. Australia, Singapore,
Canada, New Zealand, Malaysia and the US). Those in favour of abolishing corporate directorship are of the view that it is
difficult to know who is responsible for the conduct of the business of a company with corporate directors and it is also
difficult to attach liability to the delegation of acts prejudicial to the company. However, we acknowledge that corporate
directorship does provide flexibility commercially, and to improve accountability and corporate governance at the same
time, we would suggest that Hong Kong should adopt the UK’s approach to requiring every company to have at least 1
director who is a natural person to be held accountable for the company’s actions.

Our answer to Question 5 is:

(@ No
(b) Yes
(c) N/A

Tricor Services
Limited

(@ No. If corporate directorship is not allowed in Hong Kong, investors may go to other offshore jurisdictions where
corporate directorship is still allowed (e.g. BVI) to incorporate instead of incorporating in Hong Kong. These offshore
companies can then be registered under Part X1 of the Companies Ordinance and can still operate here with corporate
directors. As there is no sound evidence that the use of corporate directorship would result in a deterioration of the
corporate governance standard in Hong Kong, we do not agree that corporate directorship should be abolished
altogether in Hong Kong. Moreover, the prohibition of corporate directors would take away investors’ flexibility in
conducting business in Hong Kong via the use of corporate directors.

(b) No.
(c) We would suggest to amend the law to require a corporate director to be either a company incorporated in Hong Kong

or a non-Hong Kong company registered under Part XI of the Companies Ordinance, and that all directors of the
corporate director must be natural persons. A statement can be given in the Form of Consent and in the particulars of
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the corporate director to be included in every annual return that the directors of the corporate director are all natural
persons.

Consumer Council

Proposed abolition of corporate directorship for private companies in Hong Kong subject to a reasonable grace period

Alternative proposal of adopting the UK approach (i.e. a company should have at least one natural person as its
director), subject to a reasonable grace period

11. The Council firmly supports an amendment to the Companies Ordinance to disallow corporate directors for private
companies in Hong Kong.

12. In its attempts to secure redress for consumers and to mediate disputes, the Council is always concerned about the
difficulty in identifying the actual persons responsible for the acts of companies. In many cases, the ability to identify
such persons would likely assist in settling some issues and achieving redress for consumers. Removal of corporate
directors would certainly be helpful in this respect.

13. In fact, the worldwide trend towards abolition of corporate directorship also shows the increasing demand in advanced
economies, similar to that of Hong Kong, towards greater accountability and transparency in corporate governance.
The proposal is an important step in modernizing the company law of Hong Kong. The Council believes that the
increased levels of accountability and transparency would increase Hong Kong’s attractiveness as a centre for doing
business, rather than diminishing it.

Hutchison Whampoa | (a) Yes
Limited (b) Not applicable
(c) Notapplicable

Association of
Women Accountants
(Hong Kong)
Limited

We do not agree that corporate directorship should be abolished altogether in Hong Kong.

One has to look at the present business environment in Hong Kong and our business ingredients before taking any steps to
change the present environment.

In Hong Kong, majority of companies in Hong Kong are private family owned businesses. In addition, Hong Kong has
annual mandatory audit requirements for companies registered under the CO. This is one of the best tool for corporate
governance. Auditors are required to know their clients under the auditing standards.

Throughout the years, corporate directorship of Hong Kong companies facilitates investors doing businesses in Hong Kong.
Investors resided outside Hong Kong doing business in Hong Kong may require professional firms to assist in physical
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signing of documents, or managing their businesses in Hong Kong. These professional firms or financial institutions will
assign their staff to perform such duties whom are delegated the authority of a director while these employees would not
take up the director position as a natural person. These professional firms and financial institutions are governed by
professional by-laws and code of conduct and they are trusted to provide services legally and in good faith for their clients.
Abolishing corporate directorship of Hong Kong companies would restrict professional firms and financial institutions to
provide relevant services to their clients and such restriction would impede investors to invest and carry on business in
Hong Kong or make it feasible, some investors would look for anyone off the streets without any professional training to
take up the position of directors on their behalf.

Moreover, the latest version of Incorporation Form (Company Limited by Shares) requires companies to provide the details
of individuals for corporate directors. This requirement has already eliminated the risk of inexistent corporate directors’
matter.

In reality, it is not difficult for gangsters or terrorists to find someone to act as director and they can open bank account in a
comparatively easier way and hide their criminal transactions. They can still use these ways to commit money laundering
and terrorist financing. Therefore, abolishing corporate directorship is not an operative solution for money laundering and/or
terrorist financing problem.

Hong Kong Bar
Association

Question 5(a)

12. The Bar supports the recommendation set out in paragraph 4.5 of the Consultation Paper. The Bar does not believe
that abolishing corporate directorship for private companies would necessarily have the effect of reducing the
attractiveness of Hong Kong as a place for doing business. The Bar believes that the corresponding enhancement in
corporate transparency and accountability (in particular in the ability to identify a particular person or group of
persons as being in control of the company, as opposed to a postal number in, say, the BVI) would increase the level
of confidence in dealing with Hong Kong companies.
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Question 6

(@) Do you agree that the changes listed in Appendix V should not be adopted in Hong Kong?
(b) If not, please specify which of the changes you think should be introduced in Hong Kong and the reasons.

Gordon Jones

(@ 1 agree that the changes to the charges registration regime listed in Appendix 5 should not be adopted in Hong Kong.
In this respect, it appears that there has been no demand for change from Hong Kong practitioners, in particular the
banks, and, unless and until there is such a demand, the existing regime should remain largely in place subject to the
sensible administrative and procedural reforms mentioned later on in Chapter 5. The existing ‘invisibility” problem
resulting from the lapse of time between the creation of a charge and its registration on the public register (which is
often used as one of the justifications for the introduction of a provisional registration system) will be addressed by the
recommendations later on in Chapter 5 to further streamline and shorten the registration process in the CR and the
reduction of the time to register a charge from five to three weeks which will further shorten the period of
‘invisibility’.

(b) Not applicable in view of the answer to (a).

Arthur Lam & Co.

(@ We think the Appendix V should not be adopted in Hong Kong.

CPA (b) No comments.
Paul Mok (@ Agree.
(b) NI/A.
Deacons Agreed for parts (A)-(F) inclusive.

For (G) and (H), I note that it is (fairly) standard practice in Hong Kong to register assignments of insurance policies and
charges over shares on the marginal grounds that they may constitute/include charges over book debts (in the case of share
charges, because of the inclusion of dividends in the security which some people argue are book debts). The Companies
Registry accepts these securities for registration usually without question. If the policy is that these are not registrable, then
perhaps practice should reflect that. For this reason, serious consideration should be given specifically to excluding
registration of assignments of insurance policies and security over shares. This could be dealt with in the definition of book
debts (which may be problematic because of “knock on” implications of the amended definition) or by simply stating that
insurance assignment type security and share charge type security (including all rights deriving from shares such as
dividends, warrants, other distributions “etc”) are not registrable.
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CLP Holdings (@ Given the reasons set out in the Consultation Paper, we support that the changes to the charges registration regime
Limited listed in Appendix V should not be adopted in Hong Kong.
(b) Not applicable in view of the answer to 6(a).
Chartered Institute of | (a) Yes, we agree that the changes listed in Appendix V should not be adopted in Hong Kong due to the complication
Management involved.
Accountants, Hong | (b)  No further answer is necessary.
Kong Division
The Chinese General | (a) &% ”ﬁg&,ﬁ*{]‘bl’mﬁiﬁﬁyg/‘?}t{?gw FFDRF I PHpO— S B P 3 e e 6] rﬁkﬁy;;j\p NJETE %T”i F%EJ
Chamber of [rSclfﬂ“}% Y ?ﬁﬁd = U M F'ﬁ Pulib= 4 ﬁjﬁ)@*};’y 7 AT fjﬁfgﬁlj[ SUFHEE -
Commerce
Swire Pacific (@ We agree that the changes should not be adopted.
Limited, Cathay (b)  Not applicable.

Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

The Hong Kong
Federation of
Insurers

After consulting our member companies, we agree with your proposal that there should be no change in the law with
regards to insurance policies, i.e. charges on insurance policies are not registrable.

CCIF CPA Limited | (a) Yes, we agree as the existing regime has been working well.

(b) None.
Hong Kong We are of the view that the existing system works well and it is preferable to have a list in the Companies Ordinance as to
Trustees’ the specific charges that are required to be registered to avoid any ambiguity rather than only listing out those which are not
Association Ltd required to be registered.
Clifford Chance (@ Agree

(b) Not applicable
Hong Kong Chinese | (a) Yes
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Enterprises
Association
(Submission A)

Hong Kong Chinese | (a) &Y
Enterprises

Association

(Submission B)

Hong Kong Chinese | (a) &%

Enterprises
Association
(Submission C)

The Law Society of
Hong Kong

(@ No, they should not be adopted. The existing framework is well understood and has worked well for many years.
(b) Not applicable.

Mayer Brown JSM

(@ (G) registering insurance policies
JSM Comments

The SCCLR is of the view that charges on insurance policies are not registrable under the current Hong Kong legislative
regime because in the English case of Paul and Frank Ltd v Discount Bank (Overseas) Ltd [1967] Ch 348, it was argued
unsuccessfully that a letter of authority which authorised the payment of the proceeds of an insurance policy to the
defendant amounted to a charge on book debts. In that case, it was held that one would not describe as a “book debt” the
right under a contingency contract before the contingency had occurred and on the accountancy evidence the insurance
proceeds would not in practice be entered in the books of the plaintiff company. In short, the rationale is that where the
subject matter of the charge is the benefit of a contract and at the date of the charge, the benefit of the contract does not
comprehend any book debt, that contract cannot be brought within the registration regime as being a book debt merely by
reason that the contract may ultimately result in a book debt.

However, in practice in Hong Kong, assignments of insurance proceeds are submitted and accepted by the Companies
Registry for registration as charges on book debts under section 80(2)(e) of the Companies Ordinance (the “CO”). It is
therefore anomalous that a charge on insurance policy is theoretically not registrable while an assignment of insurance
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proceeds is accepted for registration.

We are of the view that the current law and practice are unsatisfactory. It seems that the practice of the Companies Registry
may not be consistent with the law as it accepts particulars of a charge for registration even though such charge may not fall
within any of the registrable heads under section 80(2) of the CO. This practice of the Companies Registry results in many
charges being submitted for registration even though they may not, strictly speaking, be registrable, for example, charges
over shares. This creates uncertainty.

The current law is also unclear on whether an assignment of proceeds under certain types of contracts, for example, building
contracts and sale contracts, are registrable or not. The proceeds deriving from these types of contracts can properly be
described as “book debts”, but the CO is unclear on whether “charge” includes “assignment”.

We therefore suggest that:
(@) the Companies Ordinance makes it clear that “charge” includes “assignment by way of security”; and

(b) the Companies Registry only accepts for registration those charges that fall within section 80(2) of the CO. For the
sake of clarity, insurance policies/proceeds and share dividends can be made expressly excluded from the registration
requirement.

The Chamber of
Hong Kong Listed
Companies

We do not have any particular view on the proposals relating to the registration of charges and will welcome and support
any change of the law in this area that serves to modernize the language, remove any redundancy, clarify any ambiguity,
expedite and enhance any administrative mechanism, and to place our regime in the same level playing field as compared
with other international financial centres.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ No.

(b) Basically, we agree most of the instruments in Appendix V are not required to register but we should consider
registering the charge on shares. It would protect the potential buyers of private companies.

Hongkong and
Shanghai Banking
Corporation Limited

Question 6(a) and (b)
We agree that the changes should not be adopted in Hong Kong.

The British Chamber
of Commerce in

(@) Rather than corporates registering their own charges, banks/the lender should also be able to register the charge so that
delays in registration do not occur, as in the United States. We also recognize that most lenders require the company
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Hong Kong to employ a law firm to arrange the registration of the charge. This would be a major development and the other
matters in Appendix V are not then necessary.

(b) See6(a)

Hong Kong (@) Agreed only floating charge over shares is registrable.

Stockbrokers (b) N.A.

Association

The Hong Kong (@) Save in respect of retention of title clauses and codifying the law on priorities (see below), we suggest that the changes

Association of should not be adopted in Hong Kong.

Banks (b) We believe that retention of title clauses should be carved out from the requirement to register given that these arise
under a large number of standard form conditions of sale, that enforcement would in any event be difficult once the
asset has been delivered to the purchaser and that they are essentially similar to trust receipts in respect of which it is
agreed that there should be no registration.

Also, we believe that there is merit in codifying the law on priorities where there is more than one charge over the
same property created by a company so that the company, creditors and other interested third parties are able to know
their position upon the creation of a particular charge.

The Hong Kong (@) Based on reasons set out in Appendix V of the Consultation Paper, we agree that they should not be adopted in Hong

Institute of Chartered Kong.

Secretaries (b) N/A.

Ho Tak Wing (@ 1 agree that the changes listed in Appendix V should noted be adopted in Hong Kong except item (E) Pledges as more
clearly stated in Q.6 (b) below.

(b) With regard to item (E) to Appendix V, it concerns pledges. | wonder why it should not fall within the scope of the
registration requirements. For example, in the statutory books of the Company, should the pledge of assets whether
non current assets or not be recorded in the Register of charges? If so, | would like to include pledges, if any, in the
registration procedures, for the benefits of the public as a whole.

KPMG (@ We have no objection to these proposals.

(b) nla

Hong Kong Institute | (a) Generally, we agree that the existing system does not suffer from any major problems and does not require any
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of Certified Public
Accountants

(b)

substantial changes. Therefore, the changes listed in Appendix V of the consultation paper should not be adopted in
Hong Kong. Our answers to the other questions below also reflect the fact that generally the present system seems to
work satisfactorily and, therefore, changes should be made only if a genuine need can be shown.

N/A.

Tricor Services
Limited

(a)
(b)

We agree that the changes listed In Appendix V should not be adopted in Hong Kong.
N/A.

Hutchison Whampoa
Limited

(a)
(b)

No, some of the changes warrant more consideration for adoption.
The following areas warrant further consideration:

(i)  Comprehensively Codifying the Law on Priorities: The original scheme on registration does not affect priority,
it is an avoiding provision so that normal common law of priorities apply independent of the registration
provisions. As recommended by the UK Law Commission, if the rule on the period of registration is to be
abolished then it may be necessary to consider codifying certain aspects of priority rules.

(i)  Sale or Absolute Assignment of Book Debts: Priorities of such assignments of choses in action are not by any
means clear. In practice, priorities and perfection of such assignments are established by notices. This is less
than ideal in that there is no clarity on the timing of the notice and indeed that notice is given at all. A
registration system for assignments of choses in action is something which should be considered and the fact
that the English Companies Act did not adopt the UK Law Commission recommendation of the same is not an
answer that this issue should be ignored.

(iii) Trust Receipts: Trust Receipts constitute constructive possession of the assets concerned and therefore certain
assets of a company in its possession may indeed not belong to it. Does this not sound like "false wealth" and if
so why should Trust Receipts not be considered when it is a document creating a security interests in the assets.

(iv) Shares: There is no logic behind the non registrability of shares taking into account of the objective of avoiding
creation of “false wealth” especially in the modern day environment where it is common for assets to be held
though multiple layers of intermediate holding companies.

Hong Kong Bar
Association

Question 6
13. The Bar supports the proposal not to adopt the possible changes described in paragraphs (A), (B), (C), (D) and (G) of

Appendix V.
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14.

15.

16.

17.

However, the Bar considers there is merit in adopting the changes described in paragraphs (E), (F) and (H) of
Appendix V.

Paragraph (E) Pledge: So far as pledge is concerned, it seems that there is merit in requiring registration of pledge of
shares and other marketable securities. It is not uncommon to find companies in particular those engaging in financial
business, holding substantial shares and other marketable securities as their assets. If the value of the shares and
marketable securities is substantial, their status (i.e. whether encumbered or not) will be highly material to the
financial state of the companies. However, any persons or entities dealing with the company will have no independent
means to find out whether the shares and marketable securities are encumbered.

Paragraph (F) Trust receipts: the Bar does not agree with the analysis regarding trust receipts. As stated in paragraph
19 below, the nature of security created by a trust receipt is an equitable charge. The use of trust receipt is also not
uncommon in trade financing.

Paragraph (H) Shares and Other Marketable Securities: There is no logical reason why fixed charge on shares and
marketable securities should not be registered. It seems that the Australian model is a commendable way to deal with
registration of fixed charge on shares and other marketable securities.
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Question 7

Do you agree that charges on aircrafts and interests in them should be made registrable?

Gordon Jones

| agree that charges on aircraft and interests in them should be made registrable.

Arthur Lam & Co.
CPA

Yes, we agree. In substance, this amendment would keep up with what the registration provisions intended to do.

Paul Mok Agree.

Deacons Yes.

CLP Holdings We will leave this question to the aviation industry to comment, since we are not engaged in the aviation business.
Limited

Chartered Institute of | Yes, we agree that charges on aircrafts and interests in them should be made registrable.

Management

Accountants, Hong

Kong Division

The Chinese General IEEJJ‘ <<f* NE3ED) Ig'tﬁ_uﬂﬂﬂf[ﬁk’”ﬂﬂﬂﬂh T = pp J;r[ﬂlr:cl EI{L s MR ﬁ‘ﬁ? FI EIVE I ¢BFA
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Commerce

Swire Pacific We do not agree that charges over aircraft (still less over interests in aircraft, in view of the difficulty of defining interests)

Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

should be made registrable. Aircraft mortgages must be notified to the Hong Kong Civil Aviation Department. The airline
industry is in any event moving towards an international system of registration under the Cape Town Convention on
International Interests in Mobile Equipment. Requiring registration of security over aircraft under the Hong Kong
companies legislation would be burdensome and unnecessary.

CCIF CPA Limited

Yes, as a charge on a ship is already registrable.

Clifford Chance

Agree

Hong Kong Chinese
Enterprises
Association

Yes
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(Submission A)

Hong Kong Chinese | (a) &Y
Enterprises

Association

(Submission B)

Hong Kong Chinese | (a) &Y

Enterprises
Association
(Submission C)

The Law Society of
Hong Kong

Yes. There should be no distinction between ships and aircrafts.

Canadian Certified
General Accountants
Association of Hong
Kong

Yes, since it has no significant difference from ships.

Hongkong and
Shanghai Banking
Corporation Limited

We agree that charges on aircrafts (and other similar devices) and interests in them should be made registerable. There is a
suggestion that the register for this purpose should be kept separately, as in other jurisdictions, as the registration is on the
aircraft rather than the company, and the aircraft is of more relevance to the creditors.

Although not covered in the Paper, there are circumstances where charges over Partnership assets also are charges which are

registerable over the Partners assets. Where these are Limited Liability Partners, and the shares are fully paid, the amount
of indebtedness is nil. An exception for requiring registration under these circumstances should be introduced.

The British Chamber
of Commerce in
Hong Kong

Yes, such charges should be registrable by the lender.

Hong Kong
Stockbrokers
Association

Agreed.
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The Hong Kong
Association of
Banks

Yes.

The Hong Kong
Institute of Chartered
Secretaries

We will leave this question to the aviation industry to comment.

Ho Tak Wing

Yes, agreed.

KPMG

We have no objection to this proposals.

Hong Kong Institute
of Certified Public
Accountants

Yes, we agree that charges on aircrafts and interests in them should be made registrable.

Tricor Services
Limited

We will leave this question to the aviation industry to comment.

Consumer Council

Proposal to make charges on aircrafts and interests in them registrable

14. The Council welcomes this proposal since there is no reason for different treatments between aircrafts and ships.
Hutchison Whampoa | Yes.
Limited
Hong Kong Bar Question 7
Association 18. The Bar supports this proposal.
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Question 8

Should section 80(2)(a) of the CO requiring the registration of a charge for the purpose of securing any issue of debentures be deleted on
the ground that it is redundant?

Gordon Jones

| agree that section 80(2)(a) of the CO requiring the registration of a charge for the purpose of securing any issue of
debentures should be deleted on the ground that it is redundant.

Arthur Lam & Co.
CPA

We think the Section 80(2)(a) of the CO shall be deleted, we consider the registration of this provision is outdated.

Paul Mok Agree.

Deacons Yes.

CLP Holdings We support that section 80(2)(a) of the Companies Ordinance requiring the registration of a charge for the purpose of
Limited securing any issue of debentures should be deleted on the ground that it is redundant.

Chartered Institute of | We concur that section 80(2)(a) of the CO requiring the registration of a charge for the purpose of securing any issue of
Management debentures should be deleted on the ground that it is redundant.

Accountants, Hong

Kong Division

The Chinese General | [l =] (il 57 80(7)A{1(8) 1% ) %=~ KHl ’:Ej}ﬁri:,c*[jfﬁlr:?%{ﬂﬁ R % ﬁ[ﬁjﬁl}{fj’;'/iﬂﬂﬁ% °

Chamber of

Commerce

Swire Pacific Yes.

Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

CCIF CPA Limited

Yes, it is redundant.

Clifford Chance

Agree that section 80(2)(a) should be deleted; however, we are not sure whether it is accurate to describe such sub-section
as “redundant”. Our agreement to its deletion is driven by the fact that the other charges in section 80(2) are categorized by

108




either (i) type of secured property; or (ii) type of security, not by the nature of the secured obligations.

Hong Kong Chinese
Enterprises
Association
(Submission B)

USSP

Hong Kong Chinese
Enterprises
Association
(Submission C)

The Law Society of
Hong Kong

Yes it is redundant.

The Institute of
Accountants in
Management

Finally, we agree to the view that registrable charges should include aircrafts and the interests in them. The omission of
including such items in the past should be corrected.

Canadian Certified
General Accountants
Association of Hong
Kong

Yes.

Hongkong and
Shanghai Banking
Corporation Limited

We agree that requiring registration of charges securing the issue of debentures should be deleted on the grounds that it is
redundant.

The British Chamber
of Commerce in
Hong Kong

Yes it is redundant so can be deleted.

Hong Kong
Stockbrokers
Association

No comment.
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The Hong Kong
Association of
Banks

Yes.

The Hong Kong
Institute of Chartered
Secretaries

Yes, we agree.

Ho Tak Wing As long as the floating charge or fixed charge concerning issue of debentures is registrable, there is no objection for the
deletion of the requirements set out in Section 80(2)(a) of the Companies Ordinance.
KPMG If the requirement is redundant then we agree it should be deleted.

Hong Kong Institute
of Certified Public
Accountants

It is not clear to us that section 80(2)(a) is totally redundant, as not enough information is provided on whether it has been
invoked in the past and, if so, how frequently, and whether all charges relating to issues of debentures are registrable and, in
fact, are registered, under other categories of charges. In view of this, and given that the existing system does not seem to
be causing any problems, we would query whether this subsection should be deleted at this stage. If, as suggested, there is
doubt about the definition of “debenture” and whether the issue of a single debenture is caught, this point could be clarified
in the legislation.

Tricor Services
Limited

Yes.

Hutchison Whampoa
Limited

Yes, it should not be registrable unless the charge falls under the other heads of registrability.

Hong Kong Bar
Association

Question 8
19. The Bar supports this proposal.
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Question 9

Would you prefer the reference to “bills of sale” in section 80(2)(c) of the CO to be:
(@) retained as is;

(b) retained but clarified along the lines of section 262(3) of the ACA; or

(c) deleted?

Gordon Jones (@ 1do not agree that section 80(2)(c) of the CO should be retained in its present form for the reasons pointed out in the
Paper. First, Bills of Sale under the Bills of Sale Ordinance are almost obsolete. Secondly, charges on goods, in the
corporate context, may not exist in isolation as they are usually coupled with a charge over the company’s entire
undertaking. Thirdly, it is not clear what is encompassed by a Bill of Sale given the long list of exceptions.

(b) In view of the above, | do not see any point in clarifying the provision along the lines of section 262(3) of the ACA
which appears to duplicate the provisions of the Australian bills of sale legislation. Furthermore, if the concept of a

‘Bill of Sale’ is still considered useful (which does not appear to be the case), any improvements to the definition
should be made in the context of this ordinance, not the Companies Ordinance.

(c) 1donot see any point in retaining section 80(2)(c) of the CO and agree with the SCCLR that it should be deleted.

Arthur Lam & Co. We think the Section 80(2)(c) of the CO shall be deleted, we consider the registration of this provision is outdated.
CPA

Paul Mok No comment.

Deacons Charges on chattels only are quite common. | would support clarification of the meaning of chattels on the lines of the
Australian wording. Perhaps aircraft could be expressly included in the definition of a chattel thereby dealing with Question
7 at the same time. Taking the point to its logical (?) conclusion, perhaps the answer is to amend Section 80(2)(h) which
makes charges over ships registrable so that it includes ships, aircraft and all other chattels.

It needs to be made very clear that charges over chattels do not include pledge security.

CLP Holdings We would prefer the reference to bills of sale in section 80(2)(c) of the Companies Ordinance to be deleted as the reference
Limited is out of date.

Chartered Institute of | Yes, we would prefer the reference to “bills of sale” in section 80(2)(c) of the CO to be (c) deleted.
Management
Accountants, Hong
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Kong Division

The Chinese General
Chamber of
Commerce

R o U D R e (SR B VT RRRINSOE b R R TS S TR

Swire Pacific
Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

We would prefer the reference to be deleted.

CCIF CPA Limited

We prefer deletion as the term is out of date and normally a floating charge is created over a company’s entire undertaking.

Clifford Chance

Of the three listed options, our preference is (b), (a) and, lastly, (c). Consideration should also be given to the possibility of
tracking the relevant language in the Sale of Goods Ordinance.

Hong Kong Chinese
Enterprises
Association
(Submission B)

RERL RN Y ra

Hong Kong Chinese
Enterprises
Association
(Submission C)

i (Y UIRIES

The Law Society of

(@ Yes, even though a bill of sale is rarely used as a form of security over a company’s assets, it may still be of relevance

Hong Kong if these assets consist of artworks or other valuable jewellery which are not generally covered by a floating charge.
(b) No.
(c) No.

Mayer Brown JSM JSM Comments

The SCCLR is of the view that the reference to “bills of sale” is superfluous in the company context since charges on goods
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may not exist in isolation and are usually coupled with a floating charge over a company’s entire undertaking. We do not
agree to this assumption made by the SCCLR as we do have clients instructing us to prepare charges over equipment
without being coupled with any other security. Such stand alone charges are currently registrable under section 80(2)(c) of
the CO.

We agree to deleting the reference to “a bill of sale” in section 80(2)(c) of the CO, but replacing it with a reference to “a
charge on a personal chattel”, as used in section 262(1 )(d) of the ACA. Such reference should further be clarified along the
lines of section 262(3) of the ACA.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ No.
(b) Yes
(c) No.

Hongkong and
Shanghai Banking
Corporation Limited

We agree that the reference to “bills of sale” is outdated, but feel that there is a need for personal chattel mortgages to be
covered by the registration requirement and would suggest that this forms the basis of an amendment to Section 80(2)(c).

The British Chamber
of Commerce in
Hong Kong

(c) We feel this reference can be deleted as it is archaic.

Hong Kong
Stockbrokers
Association

No comment.

The Hong Kong
Association of
Banks

We agree that the reference to “bills of sale” can be deleted but there is merit in registering mortgage/charge over chattels,
plant, machinery and equipment.

The Hong Kong
Institute of Chartered
Secretaries

We prefer the reference to be deleted as it has become obsolete and given the long list of exceptions, it is unclear as to what
“bills of sale” actually cover under the section.

Ho Tak Wing

(a)

| agree that the reference to the “bills of sales” in Section 80(2)(C) of the Companies Ordinance is no longer to be
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retained.
(b) No comments

(c) Inview of relatively small number of only 10 registration entries, as shown in Note 52 on Page 28 to the consultation
paper, | agree that requirements in Section 80(2) (c) should be deleted.

KPMG

We have no preference regarding this issue.

Hong Kong Institute
of Certified Public
Accountants

As the consultation paper points out (at paragraph 5.14), charges over goods continue to be registrable in other comparable
jurisdictions. Given also that the existing system does not seem to be causing any problems, we do not see any strong
reasons for deleting section 80(2)(c). The alternative might be to try to update it, but the specific provision in section 262(3)
of the Australian Corporation Act 2001, referred to in the consultation paper, which includes, for example, “a charge on a
fixture or a growing crop that is charged separately from the land to which it is affixed or on which it is growing”, would
not seem to be entirely suitable. On balance, it may be better to retain section 80(2)(c) and make amendments, if necessary,
in conjunction with a review of the Bills of Sale Ordinance (Cap. 20).

Tricor Services
Limited

We would prefer the reference to “bills of sale” in section 80(2)(c) of the Companies Ordinance to be deleted as the
reference is out of date.

Hutchison Whampoa
Limited

Retained but clarified.

Hong Kong Bar
Association

Question 9

20. The discussion in paragraph 5.14 of the Consultation Paper assumes that charges on goods may not exist in isolation,
but usually coupled with a floating charge over a company’s entire undertaking. This assumption is not entirely
correct. The creation of a charge over goods often arise in the context of trade financing, most notably through the use
of trust receipt and cargo receipt. It was held in Re Far East Structural Steelwork Engineering Limited (in
liquidation), HCCW 354/2001, 27 October 2004, per Kwan J, at para. 40 that the security created by the trust receipt
and cargo receipt is an equitable charge and falls within the meaning of a “bill of sale”. This holding was not
challenged on appeal in Re Far East Structural Steelwork Engineering Limited (in liquidation), CACV 348/2004,15
June 2006, although the Court of Appeal by a majority came to a different conclusion and held that the charge created
by the trust receipt and cargo receipt comes within the exception under s.2 of the Bills of Sale Ordinance.

21. Itis neither unusual nor uncommon for a charge to be created over goods. It has certainly been used by merchants to
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conduct trade financing. There is no good reason why the reference to “bill of sale” in section 80(2)(c) of the CO
should be deleted. The Bar considers that the provision should be retained but with clarification along the lines of
section 263(3) of ACA.
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Question 10

(@) Would you prefer the term “book debts” to be statutorily defined or left to the courts to define?

(b) If your preference is for a statutory definition, would you agree to a definition along the lines of section 262(4) of the ACA, or some
other (please specify)?

(c) Do you agree that a lien on subfreights and cash deposits should be expressly excluded from the registration requirement?

Gordon Jones (@) The Paper does not give any indications of how section 262(4) of the ACA has worked in practice. However, the
definition appears complex, referring to, first, not only known future debts payable to the company at the time of the
creation of the charge but also unknown future debts ‘of the same nature’ (emphasis added) and, secondly, a list of
exemptions. In particular, the potential for argument over what constitutes unknown future debts of the same nature
could be significant requiring court intervention to interpret the provision in a particular given situation. In view of
this, I would prefer the definition of *book debt’ to be left open for the courts to define.

(b) 1do not agree that there should be a statutory definition of ‘book debt’ for the reasons given under (a).
(c) 1 agree that a lien on subfreights and cash deposits should be expressly excluded from the registration requirement for
the reasons given in the Paper.

Arthur Lam & Co. (@ If the term “book debts” is defined in the CO, it would reduce the uncertainty in the interpretation of the term.

CPA (b)  We agree to the definition along the lines of Section 262(4) of the ACA.

(c) We agree that a lien on subfreights and cash deposits should be expressly excluded from the registration requirement.

Paul Mok (@ Nocomment.

(b) No comment.
(c) Yes

Deacons (@ Ithink it is preferable not to define “book debts” but to leave it to the courts to do so.

(c) | agree that liens on sub-freights and charges over cash deposits held with the chargee (charge-backs) should be

expressly excluded. As you propose to do this for these types of security | think you should expressly exclude insurance
assignments and share security too (see Q.6 above). One area you have not identified is where a cash deposit with a bank is
charged to a third party chargee (i.e. not a charge-back). I think these types of charge should not be excluded as there will
be some value in giving notice to the public that the account is subject to a security interest in favour of a third party.
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CLP Holdings (@) The proposed definition of “book debts” is complex, referring to not only known future debts payable to the company
Limited at the time of the creation of the charge but also unknown future debts of the same nature. Combined with a number
of exemptions to be considered, the definition of “book debts” is subject to vigorous debate. We would therefore
prefer the term “book debts” to be left to the courts to define.
(b) Not applicable in view of the answer to 10(a).
(c) We agree that a lien on subfreights and cash deposits should be expressly excluded from the registration requirement
for the reasons given in the Consultation Paper.
Chartered Institute of | (a) Yes, we prefer the term “book debts” to be statutorily defined.
Management (b) Yes, we think that there should be a definition similar to the lines of section 262(4) of the ACA.
Account_ar_1t§, Hong (c) Yes, we agree that a lien on subfreights and cash deposits should be expressly excluded from the registration
Kong Division requirement.
The Chinese General | (a) || Epl@‘j FUELE PR G LT[R - fer kb ?jf% 3; @_Eg » Rl T lﬁl IR T [ il HF'JF[IU
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Swire Pacific (@ We would prefer the term to be left to the courts to define. We doubt whether statutory definition of the type in the
Limited, Cathay ACA will in practice reduce the need for the courts to intervene in any event, particularly given that the types of
Pacific Airways security which might fall within the definition evolve with commercial practice over time.
Limited, Hong Kong | (b)  Not applicable.
Aircraft Eng_in_eering © Yes.
Company Limited
CCIF CPA Limited | (a) Better to statutorily define “book debts” to make the law clearer.
(b) Yes.
(c) Yes.
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Clifford Chance (@ We would prefer to continue with the present approach of leaving the courts to determine what constitutes “book
debts”. We also have difficulty in understanding the argument set out in paragraph 5.18.
(b) Not applicable
(c) No
Hong Kong Chinese | (a) 4 kg il &
Enterprises € b
Association N
(Submission B)
Hong Kong Chinese | (b) gfi(b)-fi =t
Enterprises Q) B
Association © %
(Submission C)
The Law Society of | (a) The term “book debts” can and should be given a statutory definition.
Hong Kong (b) The ACA definition can be adopted.
(c) Subfreight should be excluded as it lacks the proprietary characteristic of a charge. Cash deposits should not be
excluded as it can be charged in favour of a party other than the depository bank.
Mayer Brown JSM (c) JSM Comments

Lien on subfreights

Lord Millett in Agnew and Kevin James Bearsley v The Commissioner of Inland Revenue and Official Assignee for the
estate in bankruptcy of Bruce William Birtwhistle and Mark Leslie Birtwhistle [2001] UKPC 28, a Privy Council decision
correctly states, by way of obiter, that the lien on subfreights is not a floating charge as it is incapable of crystallisation. The
so called lien cannot be enforced against the recipient of subfreights, because there is no proprietary interest of the person
granting the lien in the subfreights. Lord Millett concluded that In re Welsh Irish Ferries Ltd [1986] Ch 471 was incorrectly
decided. However his remarks were obiter and therefore In re Welsh Irish Ferries Ltd is still the law. Hong Kong should
follow the United Kingdom and reverse the effect of In re Welsh Irish Ferries Ltd as has been done by section 396 (2)(g) of
the Companies Act 1985.

Cash deposits
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We are of the view that cash deposits are no different from any other kind of assets and should not therefore be excluded
from the registration regime. A company should disclose that its cash deposits are being charged in the same way as
charges on its other assets so that its creditors are being put on notice and will not be misled by its false wealth.

Canadian Certified (@ Itshould be statutorily defined.
General Accountants | (h)  Yes. Sec 262(4) of the ACA looks fine.
Association of Hong © Yes
Kong '
Hongkong and (@) Since codification of the definition of “book debts” cannot be exhaustive in view of its complexity, we prefer the term
Shanghai Banking to be left to the court to define.
Corporation lelted (b) Not app”cable
(c) We agree that a lien on subfreights and rights of set-off creating charges over credit balances should be excluded from
the registration requirement.
The British Chamber | (a) In a common law system this should be left to the courts and precedent so that flexibility can be maintained overtime,
of Commerce in to accommodate changing financial markets.
Hong Kong (b) We have no preference for such a statutory definition.
(c) We do not see any major additional benefit in the registration of subfreights and cash deposits; especially in relation to
the latter as most deposit holding banks will have set off rights and this will likely be appreciated by other chargees.
Hong Kong (@ Should be statutorily defined.
Stockt_)ro_kers (b)  Along the lines of section 262(4) of ACA.
Association (© No comment.
The Hong Kong (@) We suggest that this be left to the courts to define.

Association of
Banks

Meanwhile, there is merit in clarifying whether a charge on rent or other periodical sum issuing out of land can be
registered under section 80(2)(e) and also whether share dividends and distributions derived from shares under a
charge can be registered.

There is also merit in clarifying whether assignments / charges over chose in action such as assignments of proceeds
under insurance contracts and documentary credits can be registered under the head of “book debts” or other head
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specifically stated in clause 80(2) of the Companies Ordinance.

(b) Not applicable.

(c) Yes. Rights are set-off creating charges over credits balances should also be excluded from the registration
requirement.

The Hong Kong (@) We prefer the term to be left to the courts to define so as to allow its meaning to evolve through future case law. We
Institute of Chartered find the definition of “book debts” in the ACA too complicated for adoption in Hong Kong.
Secretaries (b) N/A.
(c) Based on the reasons stated in the Consultation Paper, we agree that it should be excluded.
Ho Tak Wing (@) I prefer that the term “book debts” should be statutory defined in the Companies Ordinance in broad term.

(b) No comments

(c) Yes, agreed.

KPMG (@ We consider it would bring clarity if the Ordinance included some interpretation as to the intended meaning of “book
debts” as this is not a term found in generally accepted accounting principles.

(b) We have no preference regarding this issue, other than presumably the definition should encapsulate the intended
meaning of “book debts”, or at least reflect the current generally accepted interpretation, so far as application of this
section is concerned.

(c) We have no preference regarding this issue.

Hong Kong Institute | (a) We consider that the term “book debts” should be left open for the courts to define.
of Certified Public (b) N/A.
Accountants . . . . . .

(c) While we have no strong view as regards expressly excluding liens on subfreights and cash deposits from the
categories of registrable charge, it would be helpful if more information could be provided on the current practice in
relation to these two items. Are there existing registrations of liens on subfreights or cash deposits and, if so, what
will happen to these? If there are none, and have been none in the past, we would doubt whether this is really a
problem that requires amendment to the CO?

Tricor Services (@ We would prefer the term “book debts” to be left to the courts to define.
Limited (b) The definition of “book debts” under section 262 (4) of the ACA appears to be complex. Therefore, the preference is
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not to go for a statutory definition along the lines of section 262(4) of the ACA.
(c) Yes, based on the reasons given in the Consultation Paper.

Hutchison Whampoa
Limited

(@ Yes, a definition of book debt is appropriate in particular including a list of matters which are not book debt for this
purpose should be set out.

(b) On the basis that the objection of the registration regime is the avoidance of the creation of false wealth, book debt
should mean what the accounts of the company refer to as book debt so that when the lender reads its account it can
ascertain whether book debt set out in the accounts is real or false wealth. This also allows for future flexibility in
case of changes in accounting policy.

(c) Yesand dividends and other distributions under securities should also be excluded.

Hong Kong Bar
Association

Question 10
22. The Bar considers it appropriate not to define the term *“book debts” for the reasons set out in paragraphs 5.16 of the
Consultation Paper.

23. The Bar supports the proposal under Question 10(c).
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Question 11

Do you agree that the automatic statutory acceleration of repayment in section 80(1) of the CO should be replaced with a right for the
lender to demand immediate repayment of the amount secured by the charge, should a company fail to register a charge within the

prescribed time?

Gordon Jones

| agree with the reasons given in the Paper that the automatic statutory acceleration of repayment in section 80(1) of the CO
should be replaced with a right for the lender to demand immediate repayment of the amount secured by the charge, should
a company fail to register a charge within the prescribed time.

Arthur Lam & Co. We agree.

CPA

Paul Mok Agree.

Deacons Automatic acceleration is in fact often forgotten. | have no strong feelings either way but have a mild preference for
retaining it. | assume that by “problems for banks” you mean the triggering of cross-default provisions. In fact, “relaxation”
of the provision in the way you suggest may have little practical effect in practice as cross-default provisions are usually
widely drafted so that even though the acceleration is not automatic, they will still trigger a cross-default.

CLP Holdings For the reasons given in the Consultation Paper, we support that the automatic statutory acceleration of repayment in section

Limited 80(1) of the Companies Ordinance should be replaced with a right for the lender to demand immediate repayment of the

amount secured by the charge, should a company fail to register a charge within the prescribed time.

Chartered Institute of

Yes, we agree that the automatic statutory acceleration of repayment in section 80(1) of the CO should be replaced with a

Management right for the lender to demand immediate repayment of the amount secured by the charge, should a company fail to register
Accountants, Hong | a charge within the prescribed time.

Kong Division

The Chinese General | # ¢ 24T, » €V * st AR (|32 8 S Lo TaPrevsiy 2o SRS e B P ORI ok APt o Fvily B gRls -
Chamber of U ETRROY T ERETIPV RRGE IR 5 [N A ;’77%7*‘7 [il 1"%’%’%{%* g UE L N NS IR Nt ARE L I
Commerce B PRS2l S AN R R G €T -

Swire Pacific Yes.

Limited, Cathay
Pacific Airways
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Limited, Hong Kong
Aircraft Engineering
Company Limited

CCIF CPA Limited

Yes, this can resolve the problems associated with the automatic statutory acceleration of repayment.

Clifford Chance

Agree

Hong Kong We also support the amendment to the Companies Ordinance to provide the lender with the entitlement (rather than a duty)
Trustees’ to demand immediate repayment of the amount secured by the charge should the company fail to register the charge within
Association Ltd the prescribed time, in order to allow for more flexibility.

Hong Kong Chinese | Yes

Enterprises

Association

(Submission A)

Hong Kong Chinese | &nb

Enterprises

Association

(Submission B)

Hong Kong Chinese | &b

Enterprises
Association
(Submission C)

The Law Society of

Yes. Automatic statutory acceleration is often not the intention of the lender.

Hong Kong

The Association of | We understand that the current automatic statutory acceleration of repayment as provided in section 80(1) of the Companies
Chartered Certified | Ordinance could create practical problems. We agree that the Ordinance should be amended to provide the lender a right
Accountants instead of a duty to demand immediate repayment of the amount secured by the charge should a company fail to register a

charge within the prescribed time.

Canadian Certified

Yes.
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General Accountants
Association of Hong
Kong

Hongkong and
Shanghai Banking
Corporation Limited

We agree that the automatic statutory acceleration of repayment in Section 80(1) should be replaced with a right for the
lender to demand immediate repayment of the amount secured by the charge, should a company fail to register a charge
within the prescribed time.

The British Chamber
of Commerce in

The lender should be able to register the charge.

Hong Kong

Hong Kong No comment.
Stockbrokers

Association

The Hong Kong Yes.

Association of
Banks

The Hong Kong
Institute of Chartered
Secretaries

Yes, we agree as the lender may not wish to demand immediate repayment.

Ho Tak Wing By virtue of Section 80(1) of the Companies Ordinance, the automatic statutory acceleration of repayment should be
amended to give the right of the lender to demand immediate repayment of the amount secured by the charge if the
company fails to register a charge within the specified period of 5 weeks. In addition, it is suggested that the directors of the
Company should be held liable to penalties for non compliance with Section 80(1).

KPMG We support this proposal.

Hong Kong Institute
of Certified Public
Accountants

Again it is not clear that there is a genuine practical problem with the existing provision. Although, under section 80(1), any
money secured by a void charge becomes immediately payable, is it necessarily the case that, in practice, it will be paid
immediately, regardless of whether the charge holder requires immediate repayment? While it is suggested in the
consultation paper that the existing provision may create problems for banks, it is not indicated that, for example, the Hong
Kong Association of Banks has called for such a change to be made. In any case, section 80(1) is presumably also subject
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to the provision, under section 86, for an extension of time for registration to be granted by the court.

Tricor Services
Limited

Yes, based on the reasons given in the Consultation Paper.

Hutchison Whampoa
Limited

Acceleration right should be left as a matter of contract between the lender and the company, but at the least the non-
registration should not be an automatic acceleration because (i) the registration is in practice done by the lender and why
should the law penalize the company for something which the lender has done wrong, (ii) it may not be in the interest of the
lender that the debt becomes automatically due as the reversal of the process after the registration is rectified may be
problematic and (iii) there may be cross default implications on the company for non payment of an amount due.

Hong Kong Bar
Association

Question 11

24. The Bar has no objection in principle to the proposal in paragraph 5.20 of the Consultation Paper. However
clarification may be required for limitation purposes — logically, it would appear that time should begin to run as from
the expiry of the prescribed time, as opposed to when the lender makes a formal demand for repayment.
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Question 12

(@) Do you agree that both the instrument of charge and prescribed particulars should be registrable and open to public inspection?

(b) Do you agree that the Registrar should no longer issue a certificate of due registration, but a receipt showing the particulars
submitted for registration, as well as the date on which the instrument of charge (if required) and the particulars are submitted for

registration?

Gordon Jones

(a)

(b)

| support the proposed simplification of the charge registration process and agree that the particulars of a charge
submitted for registration should be prepared by the company as opposed to the CR. However, while | can see the
value in requiring the submission and registration of the charge instrument, would make some observations about this.
First, charge instruments are, typically, very lengthy, if not bulky, documents, and their registration and availability on
the public record could be contemplated only if the CR was in a position to accept, process and make available these
documents electronically. This is an essential precondition as the registration and processing of paper charge
instruments would lead to substantial administrative issues regarding storage and imaging. Secondly, as the business
community seems to be content with the current arrangements under which only the particulars of a charge are
registered, it is not clear if there is a demand for substantially more information on company charges to be made
available on the public register. Thirdly, the Paper is silent on whether or not other jurisdictions register the charge
instrument as opposed to the particulars of a charge. However, it states that, in Singapore, only the particulars of the
charge require registration and, as far as | am aware, this is the practice in all other common law jurisdictions
including the UK.

For the reasons stated in the Paper, | agree that the R of C should no longer be responsible for issuing a certificate of
due registration but a receipt showing the particulars submitted for registration as well as the date on which the
instrument of charge (if required) and the particulars were submitted for registration.

Arthur Lam & Co.
CPA

(a)
(b)

We think that both the instrument of charge and prescribed particulars should be registrable and make available to
public inspection at nominal fee.

We think a certificate of due registration is not necessary. A receipt for that effect should be suffice.

Arthur K. H. Chan &
Co.

(@)
(b)

Yes
Yes

Paul Mok

()

On balance, from a company’s points of view, | tend to believe that the benefits of giving constructive notice to the
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world of the contents of a charge instrument resulting from registering both the instrument of charge and prescribed
particulars will outweigh (marginally though) the disadvantages of disclosing information, which may be
commercially sensitive, in the instrument to the public.

(b) Yes, provided the instrument of charge will become registrable as in (a) above.

Deacons

(@ 1think only prescribed particulars should be registrable.

(1) Charge documents are confidential to the parties to them and the parties to them may not want their commercial
arrangements to be open to the public. It is not realistic to expect parties to keep their specific commercial arrangements in
separate documentation and this may place an undue burden on the way they document their transactions.

(2) 1t would be unfair to impose a burden on the public to review the entire security document to discover the extent of
the security particularly for laymen. Some security is highly complex and beyond the comprehension even of some lawyers!
(3) The existing system of filing particulars must be retained with some refinements/simplifications to the form.

(b) 1 would support the Registrar continuing to issue a certificate. If there is a concern about liability then references to
“due” registration could be removed. | don’t think the Registry should be concerned about the fact that it is called a

“certificate”. It is “certifying” that it has registered a security document. There shouldn’t be a problem with that because
that is what has happened.

CLP Holdings
Limited

(@ We agree that both the instrument of charge and prescribed particulars should be registrable and open to public
inspection. We also support that the particulars of a charge submitted for registration should be prepared by the
company as opposed to the Companies Registry.

(b) For the reasons provided in the Consultation Paper, we agree that the Registrar should no longer issue a certificate of
due registration, but a receipt showing the particulars submitted for registration, as well as the date on which the
instrument of charge (if required) and the particulars are submitted for registration.

Chartered Institute of
Management
Accountants, Hong
Kong Division

(@ Yes, we agree that both the instrument of charge and prescribed particulars should be registrable and open to public
inspection.

(b) Yes, we agree that the Registrar should no longer issue a certificate of due registration, but a receipt showing the
particulars submitted for registration and the date.

The Chinese General
Chamber of
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Swire Pacific @) No The effect of this change in practice would simply be that the instrument of charge would contain solely (i) what
Limited, Cathay IS necessary to constitute or evidence the charge (and a negative pledge, if the parties have agreed to one) and (ii) the
Pacific Airways prescribed particulars. All other information would be included in a non-registrable document. No material
Limited, Hong Kong additional information will be made public.
Aircraft Engineering | ()  Yes.
Company Limited
CCIF CPA Limited | (a) Yes, as the prescribed form contain simple particulars only and does not include some essential terms, e.g. negative
pledge clauses.
(b) No, we consider that the certificate of due registration should be retained.
Clifford Chance (@) Agree (we assume that it would be a certified copy (instead of the original) of the instrument of charge which will be
registrable and open to public inspection).
(b) Agree
Hong Kong Chinese | (a) Yes
Enterprises (b) Yes
Association
(Submission A)
Hong Kong Chinese | (a) &Y
Enterprises (b)
Association N
(Submission B)
Hong Kong Chinese | (a) &Y

Enterprises
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Association
(Submission C)

(b) By

The Law Society of

(@ Yes. The Registrar should not have to undertake the responsibility for checking the correctness of the particulars.

Hong Kong (b) The system of issuing certificate of registration should be retained. Non-registration will have legal consequences.
There should be some official proof of due registration.
Mayer Brown JSM (b) JSM Comments

We are of the view that the Companies Registry currently plays an important role in ensuring that the particulars submitted
for registration are in order. This has a crucial benefit of maintaining the accuracy of the register, without which any person
who in the future wants to search the register may be left helpless if he finds out that the particulars previously submitted for
registration by a company were inaccurate, insufficient or incomplete.

Accordingly, if the Companies Registry no longer verifies the details of the particulars submitted for registration and merely
serves as the depository, then either (a) the instrument of charge will be required to be registered and open to the public for
inspection (but there may be much opposition to this); or (b) the company submitting the particulars for registration will be
required to file a statutory declaration verifying the accuracy of the particulars and there will be stringent and adverse
consequences imposed on the company in failing to submit accurate particulars for registration.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ Yes.
(b) Yes

Hongkong and
Shanghai Banking
Corporation Limited

(@ We agree that both the instrument of charge and prescribed particulars should be registerable and open to public
inspection, though the volume of documents appearing in the register will be increased substantially. The Form M1 of
the Registry should be simplified to avoid duplication of effort.

(b) We agree that the Registrar should issue a receipt showing the particulars submitted for registration, as well as the
date on which the instrument of charges and the particulars are submitted for registration.

The British Chamber
of Commerce in
Hong Kong

(@ Yes; these should all be available for inspection.
(b) A receipt will be sufficient if the matters at 12(a) are available for inspection.
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Hong Kong (@ Agreed.

Stockbrokers (b) Agreed.

Association

The Hong Kong (@ Yes.

Association of (b) Yes.

Banks

The Hong Kong (@ Yes, we agree and also support the proposal that the particulars of charge should be prepared by the company instead

Institute of Chartered of the CR. The company should be responsible for verifying the accuracy of the particulars.

Secretaries (b) Yes, since the CR will no longer be responsible for checking the particulars, we agree that a receipt rather than a
certificate of due registration should be issued by the CR.

Ho Tak Wing (@ Both the instrument of charges and prescribed particulars should be registrable and be open to the public for
inspection. In the meantime, the accuracy of the charge should be verified by the directors of the Company before
submitting the same to the Companies Registry. Any discrepancies, if any, should be rectified by the Company within
a period, say, 2 weeks. On the other hand, attention should also be drawn on the e-filing procedures.

(b) The Companies Registry should continue to issue a Certificate of Registration upon receipt/ filing of instrument of
charge.

KPMG (@ We support this proposal.

(b) We support this proposal.

Hong Kong Institute | (a) While we consider the present system has, generally, been working satisfactorily, we note that, under the Singapore

of Certified Public system, referred to in paragraph 5.24 of the consultation paper, whilst only the prescribed particulars are required to be

Accountants filed, the registration office may require the instrument of charge to be produced for inspection, although this is not
done as a matter of course. In order to consider this possible option more fully, it would be helpful to know under
what circumstances the instrument of charge may be required to be produced.

(b) We understand the arguments for simplifying and speeding up the registration process. We note, however, under the

proposal, it seems that the register will cease to provide conclusive evidence from a legal point of view that a charge
has been validly registered and, instead, the responsibility for ensuring that the particulars are in order and have been
properly registered would be transferred to the company or charge holder. As, prime facie, this would represent a
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fairly significant change of approach in terms of the reliance that could be placed on the register, we would suggest
that the implications of this proposal be explained more fully in the context of any future discussions on it, and that
further information be provided as to how this process would work in practice, particularly if it is ultimately decided
that the full instrument of charge should not be filed.

Tricor Services
Limited

(a)
(b)

Yes. We agree that both the instrument of charge and prescribed particulars should be registrable and open to public
inspection.

Yes. based on the reasons given in the Consultation Paper.

Consumer Council

Proposal to make both the instrument of charge and prescribed particulars registrable and open to public inspection
Further proposal that the Registrar should no longer be required to verify the particulars submitted and should just issue
a receipt showing the particulars, as well as the date on which the charge instrument (if required) and the particulars are
submitted for registration

15.

16.

17.

18.

The Council supports the recommendation for registration of both the charge instrument and the prescribed particulars
so that the whole instrument will be available for public inspection at the Companies Registry. This will enable the
public to have better access to the financial information of companies.

The proposals that the Registrar should no longer be required to verify the correctness of the particulars entered in the
registration form and should just issue a receipt (instead the current certificate of due registration) showing the said
particulars and the date of submission are however not agreeable to the Council. If the Registrar does not verify the
filed particulars, the public (including consumers) may, in some cases, find the particulars misleading, incomplete,
confusing or even inaccurate. As such, they would have to compare the particulars with the complicated charge
instrument, usually in English, by themselves in order to verify their correctness.

In the case of Land Registry, the Land Registrar is required to check the correctness of the particulars entered in the
Memorial boxes. There seems no reason why the Registrar of Companies should be exempted from such
responsibility. Therefore, the Council considers that the existing practice of the Registrar in verifying the correctness
of the particulars submitted and issuing certificates of due registration should be retained.

It is also noted that the proposed new registration form is much simpler and only contains some basic information
about the company concerned, the particulars of the chargee and the date of the charge. It seems that under the new
system, the party who lodges the charge instrument for registration would no longer be required to enter, in the
registration form, particulars concerning the amount secured and the property charged, which are no doubt key and
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important information about the charge. The public (including consumers) would again be left with the duty to
identify such essential information from the complicated charge documents by themselves. The Council finds this
proposal not acceptable.

Hutchison Whampoa
Limited

(a)

(b)

No they should not be open to public inspection, it is sufficient for the public to have notice of the identities of the
charger and the lender and the asset concerned, it is not necessary for the instrument of charge to be open to public
inspection.

Yes

Hong Kong Bar
Association

Question 12(a)

25.

26.

The Bar supports the proposal for registration of both the instrument of charge and the prescribed particulars so that
the public can apprise of the extent to which the company’s assets have been encumbered. Even under the present
regime, certain instruments of charge are required to be registered (see sections 80(3) and 82(1) of CO and regulation
5 of Companies (Forms) Regulations). There is no logical distinction as to why certain instrument of charge should
be registered while others do not have to be registered.

If there is any confidential information which the parties to the instrument do not want to disclose, they can be set out
in a side letter which is not registrable.

Question 12(b)

27.

28.

The Bar does not supports the proposal for replacing the certificate of due registration with a receipt. The legislative
purpose of the certificate and its conclusiveness have been the subject of extensive judicial consideration In re C.L.
Nye Ltd. [1971] Ch 442; In re Yolland, Husson & Birkett Ltd. [1908] 1 Ch 152; National Provincial and Union Bank
of England v. Charnley [1924] 1 KB 431; In re Eric Holmes (Property) Ltd. (in liquidation) [1965] 1 Ch 1052; In re
Mechanisations (Eaglescliffe) Ltd. [1966] 1 Ch 20; R v Regqistrar of Companies, ex p Central Bank of India [1986] 1
QB 1114; Re Lin Securities (Pte) Ltd. [1988] SLR 340; Exeter Trust Ltd. v. Screenways Ltd. [1991] BCLC 888; and
United Overseas Bank Ltd. v. The Asiatic Enterprises (Pte) Ltd. [1999] 4 SLR 226 and most recently by Kwan J in Re
Moulin Global Eyecare Holdings Limited, HCCW 470/2005, 4 June 2008, at paras. 129 to 132. The certificate was
for the protection of the chargee rather than members of the public or the company concerned. It should not lightly be
displaced because of administrative convenience. If the certificate is replaced by a receipt, a principal purpose of the
certificate, which is to provide certainty on the particulars registered, will be defeated.

If the proposal under Question 12(a) is implemented, the instrument of charge will be registered and available to the
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Registrar, who can readily verify the information from reviewing the instrument. Still further, if it is considered
desirable to enhance the accuracy of the particulars provided by the company, criminal sanction may be imposed for
providing incorrect particulars to the Registrar, which is presently lacking under section 81 of CO.
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Question 13

If the charge instrument is not registrable as an answer to Question 12(a), should the charge holder be precluded from relying on rights to
the security in excess of those referred to in the particulars submitted for registration?

Gordon Jones

| agree that, if the charge instrument is not to be registrable, it would be useful to have a provision which precludes the
charge holder from relying on rights to the security in excess of those referred to in the particulars submitted for registration.

Arthur Lam & Co.
CPA

We agree.

Deacons I think such a clause may be of assistance “for the avoidance of doubt”. In practice the chargeholder couldn’t claim rights
in excess of those he actually has.

Paul Mok N/A.

CLP Holdings We agree that, if the charge instrument is not registrable, the charge holder should be precluded from relying on rights to the

Limited security in excess of those referred to in the particulars submitted for registration.

Chartered Institute of | Yes, we agree that the charge holder should be precluded from relying on rights to the security in excess of those referred to

Management in the particulars submitted for registration.

Accountants, Hong
Kong Division

The Chinese General jﬂ:%i/[Inﬁgeudf FRATS o PR 1 iﬁimbii EErE E ; F‘ﬁ[fﬁ%p Ell—df‘ijﬁ%k#”fd/ G EE J%:% EAF YRR
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Swire Pacific Yes. Given that charge holders in practice arrange for registration, it is for them to ensure that the particulars accurately

Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

describe the security to which they are entitled.

CCIF CPA Limited

Yes, as this measure can enhance the accuracy in the particulars delivered for registration.
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Clifford Chance

The charger should not be precluded from relying on rights to security in excess of those referred to in the particulars
submitted for registration.

Hong Kong Chinese | 73"
Enterprises

Association

(Submission C)

The Law Society of | Agree.

Hong Kong

Mayer Brown JSM

We do not agree to this approach as the consequences would be too drastic and the responsibility placed on lawyers
preparing the particulars for registration would be unduly onerous.

Canadian Certified
General Accountants
Association of Hong
Kong

Yes.

The British Chamber
of Commerce in
Hong Kong

(to check the views of a typical lender)

Hong Kong
Stockbrokers
Association

N.A.

The Hong Kong
Association of
Banks

Not applicable.

The Hong Kong
Institute of Chartered
Secretaries

Yes, we agree.

Ho Tak Wing

No comments
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KPMG

This seems a reasonable proposal and should encourage fuller disclosure of particulars.

Hong Kong Institute
of Certified Public

It would be helpful to know why a similar provision in the UK Companies Act was not implemented and was subsequently
removed. However, generally, we see no pressing need to change the present arrangement.

Accountants
Tricor Services No, as this may not be fair to the charge holder if for some reason, the particulars as filed contain errors affecting the rights
Limited of the charge holder to the securities. Also, if an amended form is allowed to be filed correcting the errors in the form

originally filed, then the question here may no longer be an issue to be considered. In any case, we are in favour of
registering the instrument of charge. By doing so, searchers should themselves be able to verify the information in the
particulars against the instrument of charge.

Consumer Council

If the charge instrument is not registrable, the alternative proposal of precluding the charge holder from relying on
rights to the security in excess of those referred to in the particulars submitted for registration

19. In view of the Council’s support of the recommendation for registration of the charge instrument, this proposal is not
applicable.
Hutchison Whampoa | No.
Limited
Hong Kong Bar Question 13

Association

29. The Bar does not support this proposal. It is difficult to see how this proposal can be justified bearing in mind that the
primary obligation to register the charge (which will not be changed, see paragraph 5.19 of the Consultation Paper) is
on the company holder, though the charge holder can also effect registration on its own volition under s.81(2) of CO.
The sanction would be disproportionate and unjustified in a case where the incorrect particulars are submitted by the
company and the charge holder failed to check the register and to apply for consequential rectification.

The Hongkong and
Shanghai Banking
Corporation Limited

Not applicable
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Question 14

(@) Do you agree that the period to register a charge should be shortened?

(b)

If so, do you think that 21 days is an appropriate period?

Mandatory Provident
Fund Schemes
Authority

After reviewing the consultation paper, we find the following proposals relevant to the work of the Mandatory Provident
Fund Schemes Authority (MPFA) and are in support of them:

(b) Proposal to make information on charges available sooner

The proposal, if implemented, will facilitate the MPFA’s work on enforcement of judgements in cases where charging
orders are being considered.

Gordon Jones (@ 1agree that the period to register a charge should be shortened.
(b) lagree that 21 days is an appropriate period to register a charge.
Arthur Lam & Co. (@ We agree.
CPA (b) We think the 21 days proposal is appropriate, though a shorter period is even more desirable.
Paul Mok (@ Yes
(b) Yes
Deacons (@ No - retain 5 weeks. | am pretty sure that having a 5 week period does not in any way give the impression that Hong
Kong is not efficient. The other concern about it being unfair to subsequent chargees who register their charges more
quickly/efficiently is not in my view relevant. First, this happens very rarely in practice. Secondly, the first chargee
will probably have a negative covenant prohibiting the second charge anyway. Thirdly, if the time to register is 5
weeks then that should be the time that parties have to register. Everyone is aware of the time limit and should adjust
their business affairs accordingly. Just because you are quick doesn’t mean that you should somehow obtain an
advantage.
CLP Holdings (@) We agree that the period to register a charge should be shortened.
Limited (b) We agree that 21 days is an appropriate period to register a charge.
Chartered Institute of | (a) Yes, we agree that the period to register a charge should be shortened.
Management (b)  Yes, we think that 21 days is an appropriate period.

Accountants, Hong
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Kong Division
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Swire Pacific (@ Yes
Limited, Cathay (b) Yes
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited
CCIF CPA Limited | (a) Yes.
(b) Shorter is better, say, 14 days.
Clifford Chance (@ Agree
(b) We agree that 21 days is an appropriate period.
Hong Kong Chinese | (a) Yes
Enterprises (b) Yes
Association
(Submission A)
Hong Kong Chinese | (a) %%
Enterprises
Association
(Submission B)
Hong Kong Chinese | (a) &Y
Enterprises by 23
Association (b) F'“%

138




(Submission C)

The Law Society of | (a) Yes
Hong Kong (b)  Yes
Mayer Brown JSM JSM Comments

If the answer to Question 12(b) above is yes and the Companies Registry no longer verifies the details of the particulars
submitted for registration, then we do not object to shortening the registration period. However, if the Companies Registry
continues to verify the details of the particulars submitted for registration, we do not agree to shortening the registration
period. Sometimes the Companies Registry may request for further information after we have submitted the particulars for
registration, in which case more time may be needed to allow us to accommodate the request of the Companies Registry.

Canadian Certified
General Accountants
Association of Hong
Kong

(@ Yes.
(b) Yes, 21-day is appropriate

Hongkong and
Shanghai Banking
Corporation Limited

Question 14(a) and (b)
Subject to a procedure being implemented which allows for late registration without having to seek court approval, we agree
that the registration period should be reduced to 21 days.

The British Chamber
of Commerce in

(@ It should be shortened to 21 days; in practice most bank compliance departments register charges urgently in western
countries - in the UK they are registered (as a matter of best practice) on the same day as the charge documents are

Hong Kong executed and in the US they may even be registered before the charge documents are executed. We think this should
also be possible in Hong Kong, so that banks can be on notice of other lenders involvement.
(b) Yes; and please refer to 14 (a) above.
Hong Kong (@) Agreed.
Stockbrokers (b)  Yes.
Association
The Hong Kong (@ Yes.
Association of (b)  Yes.

Banks

139




The Hong Kong (@ Yes, we agree.
Institute of Chartered | (h)  Yes, we consider this is a reasonable period.
Secretaries
Ho Tak Wing (@) The period to register a charge should definitely be shortened.
(b) Registration of a charge should be made within two weeks time (under existing arrangement - 5 weeks).
KPMG (@ We support this proposal.

(b) This seems a reasonable period.

Hong Kong Institute | (a) We consider that a reasonable time should be allowed to register a charge given that, for example, documentation may
of Certified Public need to be obtained from overseas. The current five-week period is a maximum period and charge holders/companies
Accountants could be encouraged to complete the necessary requirements earlier than this.

(b) The possibility of shortening the period for the registration of charges to 21 days appears to be dependent upon
implementation of the changes in procedure explained in paragraphs 5.21 - 5.25 of the consultation paper. In this
regard, we would refer you to our response to Question 12 above.

Tricor Services (@ Yes.
Limited (b)  Yes.

Consumer Council

Proposal of shortening the time limit for registration of a charge instrument under the Companies Ordinance to 21 days

20. The Council welcomes the proposed shortening of the time limit for registration of a charge instrument under the
Companies Ordinance from 5 weeks to 21 days.
Hutchison Whampoa | (a) If an on-line simplified registration system is adopted then, yes. If not then no.
Limited (b) This follows the UK system and Hong Kong should assess itself what the appropriate time period is. If an on-line

simplified registration system is adopted then 5 days is sufficient, if not then there seems to be no justifiable reason to
shorten of the period

Association of
Women Accountants
(Hong Kong)
Limited

We agree that the period to register a charge could be shortened and 21 days is an appropriate period. The due notification
of a charge would prompt the relevant parties to request for further information from the company.
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Hong Kong Bar
Association

Questions 14(a) and (b)

30. The Bar supports the proposal in paragraph 5.27 of the Consultation Paper and agrees that 21 days would be an
appropriate period. The Bar notes that the time limit for registration under Land Registration Ordinance (Cap. 128) is
only 1 month.
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Question 15

(@ What are your views on the viability and desirability of introducing an administrative mechanism for late registration of charges?
(b) If you think an administrative mechanism is desirable, what should be its essential features?

Gordon Jones (@ I consider that the introduction of an administrative mechanism for the late registration of charges would be both
undesirable and unnecessary for a number of reasons. First, paragraph 5.33 of the Paper outlines the principal
concerns with such an mechanism, namely that it would introduce uncertainty i.e. it will no longer be possible to rely
on the register of charges as a completely accurate register of all effective charges as at a current date, while the
current discretionary power exercised by the court, which enables each individual application for late registration to be
judged on its own merits, would vanish. Secondly, as there are only about 10 applications each month to the court for
the registration of late charges and the present system seems to be working smoothly, there is no obvious
administrative necessity for this function to be transferred to the CR. Thirdly, given that one of the main purposes of
the proposed reforms to the charges registration regime is to simplify procedures, it does not seem logical to introduce
a provision which would complicate the existing law and place a further burden on the CR staff.

(b) Not applicable in view of the answer to (a).

Arthur Lam & Co. (@ We think the administrative mechanism proposal is an improvement to all parties involved in a charge.

CPA (b) We think adding a provision to deem the late registration ineffective if the late registration is made by a related party
and connected person in event of a pending liquidation is in process or the person or person’s principal know or,
reasonably know, or has constructive notice to the fact.

Deacons (@ Anadministrative mechanism is a good idea.

(b) A substantially higher late registration fee should be imposed — say, HK$25,000. | agree with the points in paragraph
5.31 and 5.34 of the Consultation Paper.
Paul Mok (@) Nocomment.
(b) No comment.
CLP Holdings (@) For the reasons given in paragraph 5.33 of the Consultation Paper, we do not think that it is desirable to introduce an
Limited administrative mechanism for late registration of charges.
(b) Not applicable in view of the answer to 15(a).
Chartered Institute of | (a) We believe that think that there should be an administrative mechanism to enable more efficient and effective
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Management
Accountants, Hong
Kong Division

handlings of any late registration of charges.

(b) We believe that it is essential that a newly introduced administrative mechanism should be legally enforceable,
effective in its execution, transparent in terms of its procedures, and at the same time cost-effective. There should also
be appropriate penalties in place to alter behavior or tendency to register beyond the required deadlines.

The Chinese General | (a) IEIEJJ’ s BE |12 T [i%iiﬁfﬁi[ = nﬂf“ﬁ‘%‘ﬁi fil » S5 B i JEJ“'FUH'% YNA’FE‘I i
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Swire Pacific (@) For the reasons given in 5.33 of the consultation paper, we do not think that a case has been made out for changing the

Limited, Cathay
Pacific Airways
Limited, Hong Kong
Aircraft Engineering
Company Limited

current arrangements. Accordingly we do not think it is desirable to introduce an administrative mechanism for late
registration of charges.

(b) Not applicable.

CCIF CPA Limited

(@ We concur with the idea of replacing the court procedure for late registration by an administrative one.
(b) The administrative mechanism should be subject to the two provisos as stated in paragraph 5.31 of this consultation
paper.

Clifford Chance

We are of the view that the present philosophy of section 80 - that, within its context, a company’s file maintained by the
Companies Registry sets out a comprehensive list of the company’s charges - should be preserved. We therefore believe
that the existing court procedure should be retained: if the court regards it as burdensome, perhaps the fee(s) should be
increased.

Hong Kong Chinese
Enterprises
Association

(@ FHpEELL: QJt'rp 7 o
(b) FSAUEELL : ﬂ?éﬁﬁ%ﬁ%’r‘f MEISEFRE R -
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(Submission B)

Hong Kong Chinese | (a) T#%*ﬁ[pj

Enterprises

Association

(Submission C)

The Law Society of | (a) No. Registration out of time should still require sanction from the court since it affects creditors’ rights. Once the

Hong Kong

(b)

process of registration has been simplified, there should be no good reason for registration out of time. In case of
registration out of time, the court should intervene to negate irregularities.

Not applicable.

Canadian Certified
General Accountants
Association of Hong
Kong

(@)
(b)

Yes, it is viable and would simplify the procedure and save costs.

In addition to a late registration charge, the applicant for late registration is needed to declare in a statement that it is
not undergoing a winding-up process, either voluntary or involuntary subject to the proviso of para. 5.31(1) and (2).

Hongkong and
Shanghai Banking
Corporation Limited

(a)
(b)

We agree that the present requirement to obtain a court order to allow late registration is cumbersome, and hence
should be streamlined by implementing the administrative mechanism outlined in the Paper.

In similar manner to the progressive late filing fee for annual returns, an increased fee should be payable for late
delivery of particulars. The provisos under 5.31 under which the granting of late filing becomes automatic seem
reasonable.

The British Chamber | (a) There shouldn't be an official system for late registration of charges. It will encourage late registration and Hong
of Commerce in Kong; which is already much slower than many other major jurisdictions.

Hong Kong (b) N/A

Hong Kong (@) Agreed to the introduction of an administrative mechanism for late registration of charges.

Stockbrokers (b) Features should include reason for late filing, whether company is liquidation or in imminent liquation.

Association

The Hong Kong (@ Yes.

Association of (b) There should be an increased fee to act as a disincentive to late delivery of particulars and late registration should be

Banks

made without prejudice to parties with the rights against the property the subject matter of the charge which acquired
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those rights before the charge is actually registered. This reflects the current practice of the courts and acts to protect
subsequent chargees who have obtained their security before the late registration is permitted. The more sophisticated
variations to this referred in Clauses 5.31(2) and 5.34 might give rise to difficulties in practice.

The Hong Kong
Institute of Chartered
Secretaries

(a)

(b)

We do not find it desirable to adopt an administrative mechanism for late registration. It introduces uncertainty and
the public will not be able to rely on the register of charges. The proposed mechanism is rather complicated. Further,
the present system of making application to the court for consent for late registration seems to work well and we do
not find it necessary to introduce the proposed change.

N/A.

Ho Tak Wing

(a)
(b)

The proposal for the administrative mechanism for late registration of charge in terms of its viability and desirability
is set out in Appendix I. [see Appendix A of this compendium]

The essential features of introducing an administrative mechanism are of two-folds, namely (1) to clarify whether the
Company is solvent when there is any late registration of charge; and (2) to hold the directors of the Company liable
for failing to register the charge.

KPMG

(a)
(b)

It would seem appropriate to introduce an administrative process if the courts in practice react almost uniformly when
approached in cases of late registration.

The administrative mechanism should essentially perform those functions which the Court is currently covering in a
uniform manner, whilst including sufficient safeguards to deal with those situations where the courts have either
refused the application or applied unusual conditions. At a minimum, the Companies Registry should be empowered
to refer the application for late registration to the court’s discretion if it feels this is appropriate.

Hong Kong Institute
of Certified Public
Accountants

(a)

(b)

We do not favour replacing the court procedure for late registration of charges by an administrative mechanism, in
view of the principal concerns about such a mechanism set out in paragraphs 5.33 and 5.34 of the consultation paper.
We consider that it should remain within the court’s jurisdiction to sanction late registration, as this enables each
application for late registration to be judged on its own merits. As the current system seems to be working smoothly,
we do not see any obvious necessity to introduce any change.

N/A.

Tricor Services
Limited

(a)

Based on the reasons given in paragraph 5.33 of the Consultation Paper, we do not think it is desirable for the CR to
administer the late registration of charges via the introduction of an administrative mechanism as described in the
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Consultation Paper.

(b) NI/A.
Hutchison Whampoa | (a) It would be beneficial to have an administrative mechanism as the current system through the court is inconvenient
Limited and costly and not a very efficient use of court time.
(b) Its essential features should be (i) an ability to ensure that no creditors are unduly affected by the late registration (ii)
efficiency in terms of speed of rectification and (iii) minimization of costs.
Hong Kong Bar Question 15(a) and (b)
Assoclation 31. The Bar does not support the proposal of introducing an administrative mechanism to replace the current framework
of court approval for late registration of charges.
32. The Bar takes the view that the current framework has the following advantages:-

1)
()

3)

(4)

Approval is not automatic but depends upon the applicant’s satisfying the court that there is a proper reason for
allowing late registration.

In so doing, it emphasizes and reinforces the importance of registering charges in time. Automatic grant of
extension would send out the wrong message that companies and/or charge holders need not be vigilant in
ensuring timely registration.

Though the applications are often made ex parte, the court would still have the opportunity to consider, on the
basis of materials presented, whether, and if so how, its discretion should be exercised. In particular, the court
would be able to consider what conditions would be apposite in any given case — for instance, a Re Charles
order ([1935] WN 15) is only appropriate where the solvency of the company is in doubt or liquidation is
imminent. The flexibility is lost in the case of automatic extension with standard conditions.

The grant of extension is valid until set aside (whether as provided for in a Re Charles order or otherwise) and
the charge registered pursuant thereto would likewise be valid. This would provide certainty over the proposed
scheme where the late registered charge might be deemed ineffective after a period of time on the contingency
of the company going into liquidation.
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mments Receiv

t Consultation Forums and Meetin

Comments Received at Consultation Forums and Briefings

At Hong Kong
Institute of Directors
forum on

15 May 2008

Directors Duties

The vast majority of attendees did not support codification of directors’ duties. Main concerns were:

. Difficult to set out clearly all the directors’ duties in the statute, especially in the case of partial codification.

. The insurance premium of directors will likely increase.

. Concern about competency, training and supply of quality directors, especially independent non-executive directors.
For those who supported codification:

. Codification will make directors’ duties clearer and more accessible.

Other specific issues

. Enlightened shareholder value

<> For the duty to promote the success of the company, one of the factors is to consider the interest of the
employees. Given that employees have different age profile, it is difficult to strike a balance among different
interests of the employees. Similar concern arises when company need to take into account the interests of its
shareholders. Different shareholders (e.g. hedge funds vs ordinary shareholders) have different concerns and
expectations about profit (short term profits vs long term profits).

<> The principle of “enlightened shareholder value” seems to be in contrast with the traditional principle of “bona
fide”.

. Related party transactions
<> Issues concerning related party transactions (directors have a duty to declare interests)

At the Society of
Chinese Accountants
and Auditors forum
on 27 May 2008

Directors’ Duties

. Whether codification of directors’ duties will be principle-based or rule-based. If they are principle-based, directors
will still need to seek professional advice to interpret the duties. In this case, codification may not be able to help
clarify directors’ duties.

. Concern about the qualification and competency of directors.

. The principle of “enlightened shareholder value” may not be useful to safeguard business conduct of a company.
Moreover, UK only lists out a number of factors for consideration but not “how” these factors should be considered
and put into practice. The requirement is not clear and is difficult to comply.
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Corporate Directorship

Over two thirds of the attendees’ companies have provided corporate director services.

There is a genuine business need to retain corporate directors, especially for non-Hong Kong companies whose
members are not residing in Hong Kong. Corporate directors are also common tool for that administration services.

If a company seeks loans from a bank, the bank usually requires the company to provide information about directors
who is a natural person before granting the loan. This could address the concern over the difficulty to identify the
person who is responsible for the conduct of a business.

The majority of corporate directors in Hong Kong are banks, professional firms such as law firms or accounting firms.
Therefore, the issue regarding the enforceability of directors’ obligations should not be a major concern.

Registration of charges

Some companies have registered charges over cash deposit even though this is not a statutory requirement under the
Companies Ordinance. It is not clear how these companies can “cancel” such registration in the event that the lending
institution becomes insolvent.

By a participant at
the public
consultation forum
on 28 May 2008

The proposal is said to take care of SMEs. If a SME registers a name and someone subsequently registers a very
similar name, the SME should not be asked to spend money to apply a court order for protecting its rights. The
adjudication system should be further pursued.

By a participant at
the public
consultation forum
on 28 May 2008

Some registered names in the CR are very similar, e.g. singular and plural forms of the same word. The CR should do
more to protect the interests of the infringed companies.

The registration of a company name which is in plural form of another company name has serious practical
consequences. For example, when a company is set up, it can open a bank account within one week. It can then put a
“s” on the name of the payee of a cheque and deposit the “revised” cheque into its bank account. This is a fraud which
IS a serious matter.

The accuracy of the information submitted is more important than abolishing corporate directors. One simple way to
ensure accuracy is to establish a registration system for service providers on company incorporation so that the source
of information can be traced more easily. This can also tackle the issues concerning money laundering.

By a participant at
the public
consultation forum

CR has not prevented companies to be formed by simply adding an additional letter to an existing company name
which comprises a trademark.
If the company name adjudication system is introduced, the following issues should be considered —
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on 28 May 2008

<> It appears that the UK company name adjudication system cannot reduce the cost incurred by infringed
companies. A more innovative solution is needed.

<> The “.hk” domain name registration dispute resolution procedures have been around for several years and they
generally work well. While domain names are different from company names and may be simpler to deal with,
it is worth making reference to their procedures.

By a participant at
the public
consultation forum
on 28 May 2008

Normally, disputes in relation to company names arise after the company name is registered. A businessman who
wants to set up a company will not be able to know in advance whether the name of the new company may possibly
be an infringing name and may eventually be forced to change its name. Is it possible for the CR to post those
proposed new company names on websites / discussion forum and allow those companies which consider that the new
company names may infringe their interests to raise their objection so that new companies can spend less time and
money to make changes afterwards?

By a participant at
the public
consultation forum
on 28 May 2008

It does not seem that there are many prosecutions at present. While following the UK approach to codify directors’
duties is desirable, more examples or some sort of practice notes should be provided to illustrate how they would be
interpreted.

The consultation paper states that some 42,890 companies have corporate directors. It appears to be fewer than the
actual number and may be wrong.

On one hand, it is mentioned that the Financial Action Task Force (FATF) is concerned about the corporate
directorship. On the other hand, only less than 10% of companies have corporate directors. It does seem to be a bit of
a contradiction.

Corporate directors should be continued although you may have a requirement of having at least one natural person as
director.

The natural person need not be a HK resident (unlike the requirement in Singapore where a company needs to have a
Singaporean named as a director) because of practical business considerations; HK has a very multinational business
environment where corporate directors may be needed. Also HK has many large groups of companies, so the situation
is quite different from Singapore.

By a participant at
the public
consultation forum
on 28 May 2008

It will be more important to strengthen the verification of the accuracy of the information provided than to abolish or
restrict corporate directorship. Most of the time, when one looks at the information about directors in the register,
many directors are from the Mainland. The information provided e.g. identity card number, passport number or even
the address, by the Mainlanders or even people in HK may be fake.
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Many multinational companies do not prefer to appoint an individual as a director as they think appointing corporate
directors makes the operation of the company more flexible.

As the accuracy of information is more important, why is there no monitoring system to ensure the accuracy of the
information provided by the service providers on company incorporation?

By a participant at
the public
consultation forum
on 28 May 2008

Having corporate directors is one of the selling points that HK has and is one of the reasons why people choose to
incorporate in HK, not in Singapore or Malaysia.

Regarding the problem of money laundering, most of the time, these activities involve capital which is linked to bank
accounts. When people set up a bank account, they have to disclose the ultimate beneficiaries. Thus, the bank should
have such information to facilitate investigate when necessary.

By a participant at
the public
consultation forum
on 28 May 2008

If it is proposed to strengthen the duties of a director in general, why should corporate directors be retained because no
individual person is going to be personally responsible for the act of a corporate director?

A company can have 5 weeks to register its charges. During this period, the company can create another charge /
floating charge over the same asset. That could lead to loss to the lender. This problem has not been fully or properly
addressed. The onus is being put on the bank / the lender who accepts the security. The US system where the priority
is determined by the date of registration of charges is indeed a good system. The FSTB should take a good look at the
current system which has existed for a long time and which has in the past created lots of problems for the banking
community.

Our CO is based on the 1929 UK Companies Act. The language itself is quite antiquated. From the perspective of a
user of the ordinance, when the statute is going to re-written, it should be written in plain and simple English so that
people can easily understand. For example, in Australia, since 1990 when the Australian government enacted the new
banking legislation, they placed the onus on the banks to provide simple and comprehensible security documents and
facility agreements. Banks even hired teams of people to write the security documents and facility agreements, which
turned out to be fantastic. They are even better than some of the ones you can find in the UK.

By a participant at
the public
consultation forum
on 28 May 2008

Dealing with directors’ duties, we are talking about both duties and accountability. Corporate directors not only lead
to transparency problems, but also accountability problems (i.e. who will ultimately be responsible when the directors
make a decision that is either harmful to minority shareholders or in terms of overall corporate responsibilities).

By a participant at
the public

Regarding the comment that HK may possibly rely on the due diligence by the banks in terms of KYC (“know your
client”) in tackling money laundering. From a bank’s perspective, it is not easy to do KYC if there are layers of
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consultation forum

corporate directorship so we should not rely on the banks to do that.

on 28 May 2008 . Regarding FATF, it will be disastrous if HK is rated poorly or as “non-compliant”.

By a participant at . In HK, there are a lot of companies incorporated in other jurisdictions, e.g. British Virgin Island, etc, where corporate
the public directors are allowed.

consultation forum  |e If HK no longer allows corporate directors, a lot of businesses will then become offshore companies. Many large

on 28 May 2008

public groups already include offshore companies in their group structure, with corporate directors. Even if corporate
directorship is abolished, we may not achieve more accountability as originally intended. HK’s situation is different
from that of the UK or Singapore as they do not have a lot of offshore companies.

. The invisibility period where a charge is “invisible” to these parties does give rise to concerns for banks.

By a participant at
the public
consultation forum
on 28 May 2008

. It is recommended that charges on cash deposits should be excluded from registration.

. From the point of view of banks / creditors, that means no public disclosure and it is not possible to see the financial
status of the company. Most of the time, when a bank reviews the credit of a company, it looks at whether the
company’s cash deposits have been charges to other parties.

By a participant at
the public
consultation forum
on 28 May 2008

. The US system is not administered by the Corporations Department. This is why they can have individual, partnership
or whatever other charges. Hence, it would be beyond the CR’s purview to adopt the US system.

At the Hong Kong

Institute of Certified

Public Accountants
seminar on
29 May 2008

Directors’ Duties

. The majority of the attendees supported the Australian approach of codification of directors’ duties. Some attendees
supported the UK approach and a few supported maintaining the status quo.

. Should take into consideration creditors’ interest in the course of codification of directors’ duties.

Corporate directorship

. The majority of the attendees supported the UK approach (i.e. a company should be required to have any least one
natural personal as its director), subject to a reasonable grace period. Some attendees supported total abolition of
corporate directorship and a few supported maintaining status the quo.

By a participant at
the focus group
meeting on

29 May 2008

. CR actually has no statutory duty currently to check particulars; they just assume the extra duty themselves. It is the
duty of the presenter to check.

. It is the standard practice in HK for practitioners to register share charges and CR accepts this registration. The
argument practitioners give is that a charge over shares usually contains a charge over dividends and that dividends
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arguably are book debts which need to be registered. It is necessary to make a decision on whether a dividend or other

distributions should be registrable. The CR also needs to address the issue where share charges which are

unregistrable are in fact registered by the CR when submitted.

If charges over personal chattels are registered, that may bring in pledges as security interest. Therefore pledges

should be expressly excluded as registrable security. That is why reference to “bills of sale” is used as it would clearly

exclude a pledge.

The whole instrument of charge should not be made available to the public for the following reasons —

(i) It may place an onerous duty upon other parties to check the instrument;

(i)  The instrument may contain highly confidential commercial transaction information so there may be resistance
in disclosing the instrument.

The best approach is to simplify the particulars to be submitted so that particulars could be completed easier. For those

complex charges, the particulars should state precisely what is covered by the security. May also consider putting

negative pledge clause in the particulars.

Support retaining the registration period of 5 weeks and also support adopting the administrative mechanism for late

registration of charges.

By a participant at
the focus group
meeting on

29 May 2008

CR has registered charges which are not legally registrable. That is why practitioners continue to submit such charges
to the CR. CR should reject registration of charges that are not legally registrable.

The definition of book debt is unclear.

It is suggested that insurance policy is not registrable. However, assignment of insurance proceeds has previously
been submitted for registration and has been accepted by the CR. It is therefore unclear whether assignment is
registrable. Charges are found to include mortgage but nothing indicates that they also include assignment. It is
suggested that charges should include mortgage by way of security.

If the instrument of charge is also registered and available for public inspection, there is no need for CR to continue to
check the particulars submitted. If CR does not check the particulars and the instrument of charge is not registered,
then it will not be safe for third parties to rely on the particulars submitted.

Regarding the Bills of Sale Ordinance, although it is an old piece of legislation, practitioners do submit charges over
equipment for registration. There are clients who have charges over equipment that are stand-alone securities without
other floating charges or anything. If charges under section 80(2)(c) are not registrable, charges over equipment will
not be registrable.

If it is the current practice of practitioners to submit assignment, insurance & share mortgages for registration and CR
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accepts them for registration, it is for consideration if they should be made registrable so that people with no legal
representatives will not lose out just because they do not know what should be filed.

At the Law Society
of Hong Kong
seminar on

5 June 2008

Concerns over compliance after codification of directors’ duties.

At the Trade and
Industry Department
Small and Medium
Enterprises
Committee Meeting
on 6 June 2008
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E

1.

Paul Mok stated in his submission that the response represented his personal views only.
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Appendix A

Y

Instrument of Charge
drawn up

h
Company applies to
Companies registry for late
registration of Charge

Any objections
from liquidators
or creditors?

No

b 4

Late registration cannot
proceed any further

Whether the
company is
insolvent?

No
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Is it in the best

interest of the
Company?

Yes

No

For best
interest of

unsecured
creditors?

Yes

Statement to be submitted to
the Co. Registry confirming:
(1) No winding up petition

(2) No creditors liquidation

'

Any

k 4

Late registration cannot
proceed any further

uncertainty of
charge holder?

No
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Company registry will grant
approval for late registration
of charge

No
In order?

Yes

The company in question
will be subject to a fine for
late registration

v
Companies Registry has to
publish the abuse companies

[ 9

End
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in its Website for the interest
of the Public

Flowchart showing the proposed administrative mechanism

for late registration of charge




