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The commencement of the new Companies Ordinance, Chapter 622
of the Laws of Hong Kong (“the new Ordinance”), on 3 March 2014
marks a new chapter in Hong Kong's corporate regulation.

The new Ordinance, which consists of 21 parts, 921 sections,
11 Schedules and 12 pieces of subsidiary legislation, provides a
modernised legal framework for the incorporation and operation of
companies in Hong Kong and strengthens Hong Kong's status as a
major international business and financial centre. It also reinforces
Hong Kong's competitiveness as a place to do business.

The new Ordinance replaces those provisions in the old Companies
Ordinance, Cap. 32 (“the old Ordinance”) governing the formation
and operation of companies, which were repealed upon the
commencement of the new Ordinance. The provisions of the old
Ordinance which are not repealed and which relate mainly to
prospectuses and corporate insolvency remain in Cap. 32, which is
renamed the Companies (Winding up and Miscellaneous Provisions)
Ordinance.

The main objectives of the new Ordinance are to enhance
corporate governance, facilitate business, ensure better regulation
and modernise Hong Kong's company law. Some key initiatives for
achieving the objectives are highlighted below.
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New Chapter in Corporate Regulation

Enhancing Corporate Governance

Strengthening the accountability of directors

There were provisions in the old law prohibiting all public
companies, as well as private companies which are members of
a group of companies of which a listed company is a member,
from appointing a body corporate as their director. There was
no restriction for other private companies. The new Ordinance
requires, on top of these restrictions, that private companies must
have at least one director who is an individual.

To provide clear guidance to directors, the new Ordinance also
stipulates that a director has duty to exercise reasonable care, skill
and diligence, and sets out a mixed objective and subjective test in
the determination of the standard.

Enhancing shareholder engagement in the decision
making process

To enhance the right of shareholders, the threshold for demanding
a poll is lowered from 10 per cent to 5 per cent of the total voting
rights under the new Ordinance. In addition, the expenses of
circulating members’ statements or proposed resolutions for annual
general meetings ("“AGMs") will be borne by the company if certain
specified conditions are met.
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Improving the disclosure of corporate information

The new Ordinance requires public companies and companies
which are not qualified for simplified reporting to prepare a more
comprehensive directors’ report which includes an analytical and
forward-looking business review.

Modifying the "headcount test”

For a takeover offer or general offer to buy back shares, including
a privatisation scheme, the “headcount test” is replaced by a new
requirement that the number of votes cast against a resolution
to approve the scheme must not be more than 10 per cent of the
votes attached to all disinterested shares.

Fostering shareholder protection

The scope of the unfair prejudice remedy is extended to cover
proposed acts and omissions, so as to remove the uncertainty as to
whether a member can bring an action for unfair prejudice where
a course of action is only at the proposal stage, or where there
is only a threat to do or not to do something. The remedies that
may be granted by the Court are also extended to cover an order
restraining the proposed act or requiring the doing of an act that
the company has proposed not to do.

To avoid potential conflict of interests, the new Ordinance expands
the prohibition on loans or similar transactions with directors
to cover a wider category of entities connected with a director.
It also provides that the approval of members must be obtained for
any contracts under which the guaranteed term of employment of
a director with the company exceeds or may exceed 3 years.
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New Chapter in Corporate Regulation

Facilitating Business

Streamlining procedures

With the aim of Facilitating business various procedures have been
streamlined:

= Under the new Ordinance, single member companies are not
required to hold AGMs and other companies may dispense with
the requirement to hold AGMs by passing a resolution of all
members.

® A new court-free regime for amalgamation of wholly-owned
intra-group companies is introduced in the new Ordinance and an
alternative court free procedure based on the solvency test has
been introduced for the reduction of capital.

® Under the new Ordinance, all companies, not just private
companies, are allowed to fund share buy-backs out of capital
subject to the solvency test, and the restrictions on a company
or any of its subsidiaries providing financial assistance for the

purchase of shares in the company are streamlined and relaxed.
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Facilitating simplified reporting

To save compliance costs while maintaining an appropriate level
of transparency in a company’s financial reports, new provisions
have been introduced to facilitate more small and medium-sized
companies to prepare simplified accounts and directors’ reports.

Facilitating business operations

The new law simplifies the mode of execution of documents by
making the use of a common seal optional and permits a general
meeting to be held at more than one location using electronic
technologu.

The new Ordinance also sets out the rules governing communications
that are authorised or required under the new Ordinance to be made

to or by companies.
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New Chapter in Corporate Regulation

Ensuring Better Regulation

Ensuring the accuracy of information on the
Companies Register (“the Register”)

The new Ordinance clarifies the powers of the Registrar of
Companies (“the Registrar”) in relation to the registration of
documents and keeping of the Register. In particular, the Registrar
may rectify typographical or clerical errors, make annotations, and
require a company to resolve any inconsistency or provide updated
information.

Improving the enforcement regime

To improve enforcement, a new power of enquiry is given to the
Registrar to obtain documents or information where there is reason
to believe that any conduct relating to an offence of providing false
or misleading statement has taken place. The investigatory powers
of inspectors appointed to investigate the affairs of companies are
also enhanced.

The threshold for breach of any provision of the new Ordinance
by an officer of the company has been lowered through the
introduction of a new definition of “responsible person”, which
targets intentional or reckless conduct rather than willful conduct
as under the old law.

To encourage compliance and to optimise the use of judicial
resources, the new Ordinance introduces a new power for the
Registrar to compound specified offences, generally confined
to straightforward and minor requlatory offences committed by
companies.

Reforming the registration of charges

To improve transparency, the period for submitting charges for
registration has been shortened from five weeks to one month.
Further, a certified copy of the instrument documenting the charge
will have to be Ffiled and reqistered for public search. Third parties
will be deemed to have constructive notice of the terms of the
charge as registered.
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Modernising the Law

Reuwriting the law in simple and plain language

The new Ordinance is written in simple and plain language. We
have modernised the language and re-arranged the sequence of
some of the provisions in a more logical and user-friendly order, so
as to make the new Ordinance more readable and comprehensible.

Abolishing the memorandum of association

The memorandum of association has been abolished for
all companies. For companies registered under a former
Companies Ordinance (“existing companies”), the conditions in
the memorandum are deemed to be contained in the articles of
association, except for those relating to authorised share capital
and par value, which are regarded as deleted for all purposes.
For companies which apply to be incorporated under the new
Ordinance, they need to submit their incorporation form and articles
of association only.

Model articles of association

To Facilitate the setting up of companies, the Companies (Model
Articles) Notice (Cap. 622H) provides three standalone sets of
model articles of association for public companies limited by
shares, private companies limited by shares and companies limited
by guarantee respectively. Companies may choose to adopt all or
any of the provisions of the model articles prepared for the type of
companies to which they belong.

Abolishing par value

In line with international trends, the new Ordinance abolishes the
par value of shares and migrates to a mandatory no-par regime for
all companies. As a result, relevant concepts such as “authorised
share capital”, “share premium” and “nominal value” no longer exist.
Retiring the concept of par value simplifies accounting entries and
gives companies greater flexibility in structuring their share capital.
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New Chapter in Corporate Regulation

Streamlining the types of companies

The new Ordinance streamlines the types of companies that can
be formed from eight types under the old law into five types, with
companies limited by guarantee categorised as a separate type of
companies.

The 5 types of companies that can be formed under the new
Ordinance are:-

Public company limited by shares

Private company limited by shares

Company limited by guarantee without share capital
Public unlimited company with share capital, and

Private unlimited company with share capital

Comprehensive information about the new Ordinance are available
at the “New Companies Ordinance” section on the Companies

Registry’s website at wwuw.cr.gov.hk.
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