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The statutory backbone of our operations —
the Companies Ordinance '

STRIKING-OFF ACTION

Since the enactment of section 290A of the Companies
Ordinance in July 1993, the Registry has taken systematic
action to strike off companies for failing to submit annual
returns for two or more consecutive years. Although the
exercise to strike off such companies was largely completed
by November 1997, some more complicated cases were dealt
with only in 1998-99. Up to 31 March 1999, a total of
96,491 companies had been struck off since the
commencement of the exercise in March 1994. This striking
off action was completed at the end of June 1999.

Section 291 of the Companies Ordinance gives the Registrar of
Companies a discretionary power to strike off a defunct
company if he has reasonable cause to believe that it is not
carrying on business or in operation. However, for very many
years, the persons involved in the formation and running of
companies have construed the provisions of this section to
permit 'applications' for companies to be struck off.
Furthermore, no fee is payable for a company to be struck off
under section 291. The net effect of this situation is that the
Government is providing a free corporate deregistration service
to the private sector, and Hong Kong tax payers are effectively
subsidizing the cost of deregistering these companies at no cost
to the people who set up the companies in the first place. This
is, by any standard, a gross abuse of these provisions.
Furthermore, the power of the Registrar of Companies under
this section is discretionary not mandatory. As striking off action
does not generate any revenue and the Registry, given its status
as a trading fund department, must give priority to the bulk of
its public services which are time-sensitive and revenue
generating, it is not possible for the Registry to give any priority
to processing these 'applications' for striking-off action.

During 1998-99, the Registry received a massive influx of
26,518 'applications' from directors/members of companies
to strike their companies off the register. As at 31 March 1999,
there were about 50,000 outstanding cases of companies
which had applied for striking-off.

In order to remedy this undesirable situation, and provide a
cheap, efficient and simple alternative to winding-up, work
commenced in 1998-99 to draft a statutory deregistration
procedure which would allow defunct solvent private
companies to apply to the Registry for deregistration. The
proposed legislative changes have been included in the
Companies (Amendment) Ordinance 1999 which was enacted
on 30 June 1999.
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PROSECUTIONS

In April 1998, the Registry expanded its prosecution policy in
order to improve the compliance rate for companies filing their
annual returns under section 109 of the Companies Ordinance.

Since the commencement of prosecution action, by the end of
March 1999, a total of about 163,000 warning letters had been
issued to companies and directors in default of their statutory
filing obligations. As a consequence of this programme, there
has been a significant increase in the number of companies
filing their annual returns. In the first half of 1997-98 before
the expanded prosecution policy was announced, about 72%
of companies filed their annual returns within the statutory time
[imit whereas in 1998-99, this rose to 78%.

During the year 1998-99, a total of 301 summonses were issued
against companies and their directors for failure to comply with
their obligations under the Companies Ordinance.

LEGISLATION

The Companies (Amendment) Ordinance 1999, which was
enacted on 30 June 1999, contains a number of important
amendments to the Companies Ordinance, including the
following —

e The introduction of a statutory procedure to deregister
defunct solvent private companies;

e The introduction of provisions to enable companies, which
are part of a group reorganisation or which are in the process
of merging with other companies, subject to certain criteria,
to prepare their accounts as though they had always been
combined. The consolidated financial statements will
continue to carry the assets and liabilities of the acquired
company or group at their previous book values and all
profits before and after the merger will continue to be
consolidated; and

e The repeal of provisions in sections 158 and 333 of the
Companies Ordinance requiring listed companies to report
the other directorships of their directors. With the
completion of the expansion of the Registry's database and
the forthcoming implementation of the Companies Registry
On-line Public Search System, this information can be made
available in a more efficient and convenient way than
through the current reporting procedure.
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