EXPLANATORY NOTES
ON THE DRAFT PARTS



PART 1

PRELIMINARY

Introduction

1. Part 1 is an introductory part that sets out the title of the new Ordinance, its
commencement date, and the interpretation and definitions of various terms
and expressions that are used throughout the Ordinance, including the types
of companies that can be formed under the Ordinance and the meaning of
terms such as subsidiaries, parent companies, parent undertaking and
subsidiary undertaking, etc. Part 1 will be further reviewed in the course
of preparing the draft provisions of the CB for the second phase consultation
in early 2010.

e The significant changes to be introduced under this Part are highlighted
below:

(@) Reducing the types of companies that can be formed to five,
namely, (i) private companies limited by shares; (ii) public
companies limited by shares; (iii) private unlimited companies
with a share capital; (iv) public unlimited companies with a share
capital; and (v) guarantee companies that do not have share
capital; and

(b) Replacing the phrase “officer who is in default” with “responsible
person” and refining the definition to strengthen the enforcement
regime (such as lowering of the threshold for a breach or
contravention by removing wilfulness as an element of the
offence, inclusion of negligent acts or omissions and expansion of
the categories of persons to be caught).
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Significant Changes

(@) Types of companies formed under the CO

Background

2. At present, under the combined effect of sections 4(2) and (4) and section 29
of the CO, eight different types of companies can, in theory, be formed
according to their capacity to raise funds from outside sources, the ability of
members to freely transfer their shares and the methods by which the
liability of members are determined. They are:

(a)
(b)
(©)
(d)
(€)
(f)
(@)
(h)

private companies limited by shares;

non-private companies limited by shares;

private companies limited by guarantee without share capital;
non-private companies limited by guarantee without share capital;
private unlimited companies with a share capital;

non-private unlimited companies with a share capital;

private unlimited companies without share capital; and

non-private unlimited companies without share capital.

3. Based on the SCCLR’s recommendations®, we propose to streamline the
types of companies along the following lines:

(a)

the category of unlimited companies without share capital (i.e. (g) and
(h) in paragraph 2 above) should be abolished because it is very
unlikely that such type of companies will be formed in the future and
there is currently no such company on the register;

! See SCCLR, Report of the Standing Committee on Company Law Reform on the Recommendations of a
Consultancy Report of the Review of the Hong Kong Companies Ordinance (February 2000), paragraph 5.78
(available at http://www.cr.gov.hk/en/standing/docs/Rpt. SCCLR(E).pdf) and SCCLR, “Chapter 4: Types of
Company and Definitions of Private and Public Companies”, 2006-07 Annual Report, (available at
http://ww.cr.gov.hk/en/standing/docs/23anrep_e.pdf).
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(b) companies limited by guarantee should become a separate category of
companies (i.e. (c) and (d) in paragraph 2 above will be merged into
one category of companies limited by guarantee without share capital).
They should be treated in a manner similar to public companies with
appropriate modifications. For example, like public companies, all
guarantee companies should be required to file annual reports and
audited accounts;

(c) non-private companies should be renamed “public companies” which
are defined to mean companies other than private companies or
guarantee companies. No change should be made to the definition of
private companies in section 29 of the CO;

As a result, the types of companies permissible under the new CO will be
reduced to five, namely:

(@) private companies limited by shares;

(b) public companies limited by shares;

(c) private unlimited companies with a share capital;

(d) public unlimited companies with a share capital; and

(e) companies limited by guarantee without share capital.

Proposal

Clause 1.9 defines an unlimited company and Clause 1.7 defines a
company limited by shares. Under the definitions, both types of
companies must be companies having a share capital. Clause 1.10 sets out
the required characteristics of a private company which are the same as
those currently provided under section 29 of the CO (i.e. a company is a
private company if its articles restricts members’ rights to transfer shares,
limits the number of members to 50, and prohibits any invitation to the
public to subscribe for any shares or debentures), but clarifies that a private
company must have share capital. Clause 1.11 provides that a company is
a public company if it has a share capital and is neither a private company
nor a guarantee company.
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(b)

Clause 1.8(1) provides that a company is a company limited by guarantee if
it does not have a share capital and if the liability of its members is limited
by the company’s constitution to the amount that the members undertake to
contribute to the assets of the company in the event of its being wound up.
Clause 1.8(2) makes it clear that a company limited by guarantee and
having a share capital formed on or before 14 February 2004 under the CO,
will be regarded as a guarantee company under the CB although it has a
share capital.

Replacing the phrase “officer who is in default” with *“responsible
person” and refining the definition to strengthen the enforcement
regime

Background

Many offence provisions under the CO punish not only a company but also
every officer of the company who is in default. The phrase “officer who is
in default” is currently defined by section 351(2) as meaning any officer of
the company, or any shadow director of the company, who knowingly and
wilfully authorises or permits the default, refusal or contravention
mentioned in relevant provisions of the CO.

There are a few problems with this definition. They are:

(@) the present formulation of “officer who is in default” does not cover
negligence of officers; and

(b) where a company having a corporate officer commits an offence, the
present provision does not punish, in addition to such corporate officer
who has caused the default, any officer or shadow director of such a
corporate officer who has caused the corporate officer to be in default.

In view of the above deficiencies, we consider it necessary that the
enforcement regime under the new CO should be strengthened. In this
respect, we propose to follow section 1121(3) of the UKCA 2006 by
replacing the reference to “knowingly and wilfully authorises or permits the
default, refusal or contravention” with “authorises or permits, participates in,
or fails to take all reasonable steps to prevent, the contravention”, thus
lowering the threshold for a breach or contravention and extending it to
negligent acts or omission. We propose also to extend the punishment to
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10.

11.

12,

an officer of a corporate officer of a company who has caused the default
where such corporate officer commits an offence as an “officer in default”,
similar to section 1122(2) of the UKCA 2006. In view of these proposed
changes, the term “responsible person” is, in our view, a better name than
“officer who is in default”.

Proposal

For the reasons stated in paragraph 9, a new term “responsible person” will
be used in the new CO to replace the phrase “officer who is in default”.
Clause 1.3(2) defines a person as a “responsible person” of a company or
non-Hong Kong company if he is an officer or shadow director of the
company or non-Hong Kong company who authorises or permits,
participates in, or fails to take all reasonable steps to prevent the
contravention or failure in question.

Clause 1.3(3) extends the scope of responsible person of a company or
non-Hong Kong company to cover an officer or shadow director of a body
corporate that is an officer or shadow director of the company or non-Hong
Kong company. Where the body corporate is liable as a responsible person,
an officer or shadow director of the body corporate who caused the default
will also be liable as a responsible person of the company or non-Hong
Kong company.

The proposals will strengthen the enforcement regime in relation to
breaches of obligations, or contraventions of requirements, under the CO by
an officer (including shadow director) of a company or a non-Hong Kong
company.
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PART 2

REGISTRAR OF COMPANIES AND REGISTER

Introduction

1. Part 2 deals with the general functions and powers of the Registrar. It
groups the existing provisions relating to the office of the Registrar and the
register being maintained by the Registrar under a distinct part and
expressly states the functions of the Registrar. The amendments introduce
new provisions, which aim primarily at providing the Registrar with
necessary powers to maintain and safeguard the integrity of the register,
having regard to the development of the CR’s information system which
will enable the electronic delivery of documents to or by the Registrar.  In
addition, some of the CR’s existing administrative practices will be put on a
statutory footing to improve transparency and provide greater clarity in
relation to the CR’s operations.

e The significant changes to be introduced under this Part are highlighted
below:

(@) Clarifying and enhancing the Registrar’s powers in relation to
the registration of documents, such as specifying requirements
as to the authentication of the documents to be delivered to the
CR and manner of delivery and withholding registration of
unsatisfactory documents pending further particulars; and

(b) Clarifying and enhancing the Registrar’s powers in relation to
the keeping of the register, such as rectifying typographical or
clerical errors, making annotations, and requiring a company to
resolve any inconsistency or provide updated information; and

(c) Introducing a new court-based procedure for removing from
the register information that is inaccurate, forged or derived
from anything invalid, ineffective or done without the authority
of the company.
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Significant Changes

()

Clarifying and enhancing the Registrar’s powers in relation to the
registration of documents

Background

At present, under section 2A of the CO, the Registrar has the power to
specify the form of documents to be delivered to the CR. Moreover, under
section 347 of the CO, the Registrar may accept the information delivered to
her in a form approved by her. This will enable documents to be delivered
to the CR in electronic form after the CR’s new information system comes
on stream in late 2010/early 2011. Nevertheless, it would be desirable if
the Registrar’s powers to specify the form of documents and the form of
delivery is clarified to include requirements as to authentication and the
manner of delivery of documents.

Under section 348 of the CO, the Registrar may refuse to register a
document if it is manifestly unlawful or ineffective, or is incomplete or
altered; or any signature on the document, or digital signature
accompanying the document is incomplete or altered. It is not entirely
beyond doubt whether the grounds for refusal could cover cases, for
example, where the information contained in it is internally inconsistent or
inconsistent with information already on the register. It is proposed that
the grounds of refusal should be set out in clearer terms. In addition, the
current right of a person aggrieved by the Registrar’s decision to refuse
registration to appeal to the court under section 348(3) should be limited to
situations where the document is regarded as unsatisfactory. Where the
Registrar refuses to receive the document (for reasons other than that the
document is regarded as unsatisfactory) or where the document is not
properly delivered, no right of appeal is proposed on the grounds that the
Registrar’s decision is mostly based on objective considerations.

Proposal

Clause 2.12 gives the Registrar a power to specify requirements about form,
authentication and manner of delivery of documents, including the physical
form and means of communication, the format and the address to which
they are to be sent, and where appropriate, technical specification. Clause
2.12(5)(a) empowers the Registrar to require the document to be in hard
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(b)

copy form, electronic form or any other form. But Clause 2.12 does not
empower the Registrar to require a document to be delivered to the Registrar
only by electronic means (see Clause 2.12(6)). The power to require
delivery by electronic means lies with the Financial Secretary with
regulations made under Clause 2.15.

Clause 2.17 makes it clear that if the Registrar refuses to accept a document
under certain circumstances, the document is to be regarded as not having
been delivered to the Registrar for registration. Clause 2.18 empowers the
Registrar to refuse to register a document delivered to her if the document is
not properly delivered or is unsatisfactory. If the Registrar refuses to
register a document, the document is to be regarded as not having been
delivered to the Registrar for registration. Under Clause 2.21, the
Registrar may send a notice of the refusal and the reasons for the refusal to
the person who delivered the document for registration. Clause 2.19
further provides that the Registrar may withhold the registration of an
unsatisfactory document and request the person who delivered the document
to take certain remedial actions within a specified period, such as producing
further information or evidence, amending or completing the document or
applying for a court order. The conditions for a document to be considered
as “properly” delivered to the Registrar and the situations where a document
Is considered to be unsatisfactory are set out in Clause 2.11 and Clause 2.16
respectively.

Clarifying and enhancing the Registrar’s powers in relation to the
keeping of the register

Background

Regarding the power on the part of the Registrar to rectify any documents
on the register, the Registrar presently adopts an administrative measure to
accept the filing of “amended” documents and explanatory or correction
letters from companies to rectify documents containing errors. It would be
preferable for such power to be put on an express statutory footing.

It is proposed that the following powers be provided for expressly:
(@) power to annotate information on the register to provide

supplementary information such as the fact that the document in
question has been replaced or corrected; and
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10.

11.

(b) power to request companies or their officers to resolve inconsistencies
in information on the register or to provide updated information.

Proposal

Clause 2.24 gives the Registrar power to, either on her own initiative or on
an application by a company, rectify a typographical or clerical error
contained in any information on the register. If the rectification is made
upon an application by a company, the Registrar may rectify the error by
registering a document showing the rectification delivered by the company.
Clause 2.27 provides that the Registrar may make a note in the register for
the purpose of providing information in relation to such a rectification.

Clause 2.22 enables the Registrar to notify a company of an apparent
inconsistency in the information on the register and to require it to take steps
to resolve the inconsistency within a specified period. Clause 2.23
empowers the Registrar to require a person to update his or her information
on the register. Under both clauses, failure of the company and every
responsible person concerned to comply with the Registrar’s requirements is
an offence.

Introducing a new court-based procedure for removing information on
the register that is inaccurate, forged or derived from anything invalid,
ineffective or done without the authority of the company

Background

At present, it is unclear if the court has general inherent jurisdiction to order
the Registrar to remove information which has been provided in compliance
with statutory requirements. There is no clear means for a company to
remove from the register information which has been placed on the register
but subsequently proves to be inaccurate and misleading. As the Registrar
IS not in a position to determine whether a piece of information is inaccurate
or forged, a new court-based procedure for ensuring that such information
can be removed is called for.

Proposal

Clause 2.25 provides that the court may, on application by any person,
direct the Registrar to rectify any information on the register or to remove
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any information from it, if the court is satisfied that the information is
inaccurate or forged, or derives from anything that is invalid or ineffective
or that has been done without the company’s authority. When making an
order of removal of any information from the register, the court may make
any consequential order that appears just with respect to the legal effect, if
any, to be accorded to the information by virtue of its having appeared on
the register.

Other Changes

(@)

12.

(b)

13.

Registrar empowered to issue guidelines

Clause 2.6 provides that the Registrar may issue guidelines indicating the
manner in which the Registrar proposes to perform any function or exercise
any power, or providing guidance on the operation of any provision of the
CB. The guidelines are not subsidiary legislation, but may be admissible in
evidence in any legal proceedings if they are relevant to determine a matter
in issue. Non-compliance with them would not of itself result in any civil
or criminal liability, but may be relied on by any party to any legal
proceedings as tending to establish or negate the matter to which they are
relevant.

Registrar may agree with a company that documents to be delivered by
the company for registration would be delivered by electronic means on
terms specified in the agreement

Clause 2.14 provides that the Registrar may agree with a company that
documents to be delivered by the company for registration would be
delivered by electronic means on such terms as specified in the agreement.
The clause allows the Registrar to agree with a company detailed
arrangements or requirements (e.g. electronic payment of fees) for the
electronic delivery of documents to the Registrar. The clause is different
from Clause 2.12 which sets out the general provisions for the Registrar to
require documents to be delivered in electronic form and/or, by electronic
means.
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(©)

14,

(d)

15.

(€)

16.

17.

Financial Secretary may make regulations requiring delivery of
documents to the Registrar by electronic means

Clause 2.15 provides that the Financial Secretary has a new power to
provide for electronic delivery of documents by regulations subject to the
approval of LegCo. This allows for flexibility for the future introduction
of electronic delivery of certain classes of documents.

Registrar to certify delivery or non-delivery of documents

Clause 2.31 provides that the Registrar may, on his or her initiative or on
request by a person upon payment of a fee, issue a certificate as to whether a
document has or has not been delivered to the CR on a particular date for
registration. The certificate shall be admissible as prima facie evidence of
the fact of delivery or non-delivery of the document in question in any
proceedings but will not be taken as evidence of compliance or
non-compliance with an obligation under the Bill.

Rules on discrepancy between an original and a certified translation of
a document delivered to the Registrar

The Registrar may, from time to time, receive documents in a language
other than English or Chinese, such as documents comprising the
constitution from a non-Hong Kong company. Such documents are required
to be accompanied by a certified translation. Clause 2.34 sets out the rule
where there is a discrepancy between the document and its certified
translation. It provides that the company cannot rely on the translation
where there is a discrepancy as against a third party whereas a third party
may rely on the translation if he has actually relied on the translation and
has no knowledge of the true contents of the document.

The new rule aims at promoting the accuracy of translations submitted by
companies and at protecting members of the public from being misled by
any discrepancy in a translated document on the register.
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PART 10

DIRECTORS AND SECRETARIES

Introduction

1. Part 10 deals with directors and secretaries of a company. It mainly
reorganises, with some modifications, the existing provisions of the CO
relating to the appointment, removal and resignation of directors and
secretaries, and directors’ liabilities. The Part also introduces a new
statutory statement on directors’ duty of care, skill and diligence. Some
miscellaneous provisions concerning directors and secretaries under sections
119, 153B, 153C, 154B and 156 of the CO are restated in Division 5
(Miscellaneous provisions relating to directors and secretaries). These
include provisions on directors’ vicarious liability for the acts of their
alternates, the avoidance of acts done by a person in a dual capacity as
director and secretary, prohibition of undischarged bankrupts from acting as
director, recording of minutes of directors’ meetings, the status of such
minutes as evidence of proceedings at the meetings and provision of written
records of decisions of sole directors of private companies. Provisions
concerning fair dealing by directors are covered in Part 11.

e  The significant changes to be introduced under this Part are highlighted
below:

(@) Restricting corporate directorship in private companies;

(b) Enabling the Registrar to give directions to a company relating to
the appointment of directors and secretaries;

(c) Codifying directors’ duty of care, skill and diligence;

(d) Setting out rules on indemnification of directors against liabilities
to third parties; and

(e) Requiring ratification of conduct of directors by disinterested
shareholders’ approval.
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Significant Changes

(@)

Restricting corporate directorship in private companies

Background

Since 1985, all public companies and private companies which are members
of a group of companies of which a listed company is a member have been
prohibited from appointing a body corporate as their director, whereas other
private companies can continue to have corporate directors.

In April 2008, we consulted the public on whether corporate directorship
should be abolished altogether in Hong Kong, subject to a reasonable grace
period, or should be restricted by requiring every company to have at least
one natural person as its director, as in the UK. The respondents’ views
were diverse.! In view of the equally strong opinions on the need to
enhance corporate governance and transparency and the legitimate
commercial need for flexibility, the UK approach appears to strike an
appropriate balance between the two. We therefore recommend its
adoption.

Proposal

Clause 10.5 implements the proposal to restrict corporate directorship in
private companies by requiring a private company (other than one within the
same group of a listed company) to have at least one director who is a
natural person. The existing provision in section 154A of the CO
prohibiting a public company and a private company within the same group
of a listed company from appointing a body corporate as their director is
restated in Clause 10.4.

1

See FSTB, Consultation Conclusions on Company Names, Directors’ Duties, Corporate Directorship and
Registration ~ of  Charges  (December  2008), paragraphs 26 to 29  (available at
http://www.fstb.gov.hk/fsb/co_rewrite).
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(b)

Enabling the Registrar to give directions to a company relating to the
appointment of directors and secretaries

Background

At present, the CO requires a private company to have at least one director
and a public company at least two directors.> In default, the company and
every officer in default are liable to a fine. In addition, every company
should appoint a secretary though there is no offence provision for failure to
appoint one.’

We consider provisions empowering the Registrar to give direction to the
company requiring it to appoint a director or secretary useful for better
enforcement of the requirement relating to the appointment of directors and
secretaries. There are similar provisions in the UK and Singapore.*

Proposal

Clause 10.6 introduces a new provision to enable the Registrar to give
directions to a company requiring it to appoint a director or directors in
compliance with the statutory requirements. Non-compliance with the
direction is an offence. The company and every responsible person will be
liable to a fine.

Currently, failure to comply with the appointment requirement would
Immediately lead to an offence. With the introduction of Clause 10.6,
there seems to be no need to retain the offence provisions relating to the
appointment of directors in sections 153(3) to (4) and 153A(3) to (5) of the
CO.

Clause 10.26 introduces a similar provision to enable the Registrar to give
directions to a company requiring it to appoint a secretary in compliance
with the statutory requirements. Non-compliance with the direction will be
an offence. The company and every responsible person will be liable to a
fine.

3
4

Sections 153 and 153A of the CO.
Section 154 of the CO.
Sections 156 and 272 of the UKCA 2006 and Section 145(7) of the SCA.
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(©)

10.

11.

12,

Codifying directors’ duty of care, skill and diligence

Background

At present, the general duties of directors in Hong Kong are mainly found in
case law.> They can be classified into two broad categories, namely
fiduciary duties® and duty of care, skill and diligence.’

The issue of whether directors’ general duties should be codified was raised
for public consultation during April to June 2008. Responses were highly
divided. We concluded that it would be premature to go down the route of
comprehensive codification at this stage.®

Nevertheless, we see some merit in clarifying the directors’ standard of care,
skill and diligence as proposed by some respondents. The standard in the
old case law focusing on the knowledge and experience which a particular
director possesses is too lenient nowadays. Other comparable jurisdictions
such as the UK have developed a so-called “mixed objective/subjective test”
with a minimum objective standard of care expected of all directors and a
subjective test looking at the personal attributes of a particular director that
can raise the standard expected of the director above the minimum objective
standard. In the absence of a clear case authority in Hong Kong in this
respect, there is some uncertainty as to how far the test will be applied by
the Hong Kong court under the common law. We therefore recommend
introducing a statutory statement on the duty of care, skill and diligence
along the lines of section 174 of the UKCA 2006 to clarify the law and
provide appropriate guidance to directors.

Other sources of directors’ duties can be found in the company’s memorandum and articles of association,
directors’ contracts with the company, specific provisions under the statutes (e.g. the CO) or the Listing Rules.
Fiduciary duties that apply to directors include: (i) duty to act in good faith in the interests of the company, (ii)
duty to exercise powers for proper purpose, (iii) duty to refrain from fettering his own discretion, (iv) duty to
avoid conflicts of duty and interest, and (v) duty not to compete with the company. Such fiduciary duties arise in
equity.

Duty of care, skill and diligence requires directors to exercise reasonable care, skill and diligence in the
performance of the functions and the exercise of the powers of the directors. The duty arises both in equity and
from the common law principles of negligence.

See FSTB, Consultation Conclusions on Company Names, Directors’ Duties, Corporate Directorship and
Registration ~ of  Charges  (December  2008), paragraphs 17 to 20 (available at
http://www.fstb.gov.hk/fsb/co_rewrite).
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13.

14.

15.

16.

17.

Proposal

Clause 10.13(1) and (2) defines the standard of care, skill and diligence as
the standard that would be exercised by a reasonably diligent person with:

(a) the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the
director in relation to the company; and

(b) the general knowledge, skill and experience that the director has.

Paragraph (a) provides an objective test whereas paragraph (b) a subjective
test. The objective test is the minimum standard. It can be adjusted
upwards to reflect any special skill, knowledge and experience possessed by
a particular director but cannot be adjusted downwards to accommodate
someone who is incapable of attaining the basic standard of what can
reasonably be expected of the reasonably diligent person carrying out the
same function.

Clause 10.13(4) provides that the statutory duty has effect in place of the
corresponding common law rules and equitable principles as the retention of
the latter may result in differing standards and hinder the development of
the statutory provision.

Clause 10.13(5) provides that Clause 10.13 (directors’ duty to exercise
reasonable care, skill and diligence) applies to a shadow director as it
applies to a director. *“Shadow director” is defined in Clause 1.2(1) to
mean, in relation to a body corporate, a person in accordance with whose
directions or instructions (excluding advice given in a professional capacity)
the directors, or a majority of the directors, of the body corporate are
accustomed to act.

The corresponding section in the UK is section 170(5) of the UKCA 2006
which provides that the statutory general duties of directors (which
comprise both fiduciary duties and duty of care, skill and diligence) apply to
shadow directors where, and to the extent that, the common law rules or
equitable principles which they replace so apply. The subsection was
enacted against the background of the decision in the case of Ultraframe
which indicated that directors’ fiduciary duties might not also apply to
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18.

19.

20.

shadow directors®. It was so drafted to allow the law to develop as the UK
government was of the view that the law was unclear on the subject and it
was right to leave this undeveloped area of law to the courts. ™

Section 170(5) of the UKCA 2006 is not adopted in Clause 10.13(5) as we
consider that the case of Ultraframe and the UK government’s concern are
basically on directors’ fiduciary duties instead of on the duty of care, skill
and diligence and therefore, it is not necessary to adopt the complicated
concept under section 170(5) of the UKCA 2006.

Directors have powers to manage a company’s business and exercise the
company’s power and thereby owe a duty of care, skill and diligence to the
company in the performance of the functions and the exercise of the powers
of directors. There is little common law authority on the application of
directors’ duty of care, skill and diligence to shadow directors. We
consider that it is the right approach to subject shadow directors to the same
statutory duty of care, skill and diligence as a duly appointed director,
because anyone who interferes in the affairs of a company to the extent that
makes him fall within the definition of a shadow director must take on the
same responsibilities and duties as those of a director. This indeed tally
with the other provisions relating to directors in the Companies Bill which
extend to shadow directors the same prohibitions and obligations imposed
on directors (see, for example, clauses 11.7, 11.32, 11.46, 11.54, 11.66,
11.68 and 11.69).

Clause 10.14 preserves the existing civil consequences of breach (or
threatened breach) of the statutory duty. The remedies for breach of the
statutory duty will be exactly the same as those that are currently available
following a breach of the common law rules and equitable principles that
the statutory duty replaces.

10

Ultraframce (UK) Ltd v Fielding [2005] EWHC 1638(Ch) at [1284] and [1286]: the mere fact that a person falls
within the statutory definition of shadow director is not enough to impose on him the same fiduciary duties to a
company as are owed by a de jure or de facto director and the facts must go further and suggest that there is a
fiduciary relationship.

Hansard (House of Commons cols 525 to 526, 6 July 2006).
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(d)

21,

22,

Setting out the rules on indemnification of directors against liabilities to
third parties

Background

A director may incur liabilities to third parties in the course of performing
his duties. The law regulating his right to be indemnified against such
liabilities is not found in the CO but in case law,** which is fairly difficult
for lay directors to understand. Practitioners have raised concerns over the
absence of statutory provisions confirming the ability of companies to
provide indemnities for liabilities incurred by directors to others in the
course of performing their duties.

The uncertainty over the right to be indemnified against liabilities to third
parties may deter competent persons from accepting directorships and is
therefore undesirable. We note that the UK has reformed the law on
directors’ liability in recent years. In view of the recent increase in legal
actions against directors personally and the costs of lengthy court
proceedings, the UK has permitted indemnification of directors against most
of the liabilities to third parties, so as to maintain a diverse pool of qualified
individuals willing to assume directorship and a willingness of directors to
take informed and rational risks.”” To enhance transparency, any such
permitted indemnity provision should be disclosed in a directors’ report and
made available for inspection by shareholders. The UK has also removed
the prohibition on a company to exempt a non-director officer (i.e. a
manager or company secretary) from, or to indemnify him against, any
liability for the reason that it is ultimately a matter for the board to
determine the conditions of employment of senior employees. We see
merit in following the UK approach in setting out and clarifying the rules.
Some technical amendments are also proposed to improve the existing
provisions in section 165 of the CO.

11 Section 165 declares void any provision in a company’s articles or in any contract with the company or otherwise,

12

exempting a director or any other officer from, or indemnifying him against, any liability to the company or a
related company in respect of any negligence, default, breach of duty or breach of trust in relation to the company
or a related company. Indemnification of directors’ liability to third parties is not prohibited but subject to the

common law rules.
See UK Department of Trade and Industry, White Paper on Company Law Reform (March 2005), page 23.
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23.

24,

25,

Proposal

Clause 10.16 extends the current prohibition under section 165(1) of the CO
to include any indemnity provided by a related company.™  This is
intended to close a loophole under that sub-section which does not prohibit
a company from providing an indemnity for a director of a related company.
Consequential to the change in Clause 10.16, Clause 10.17 extends the
scope of liability insurance allowed to cover the directors of a related
company.

Clause 10.18 defines the scope of permitted indemnities against liability
incurred by a director to third parties. It provides that any indemnity must
not cover the following:

(@) criminal fines or penalties imposed in respect of non-compliance with
any requirement of a regulatory nature;

(b) liability incurred in defending criminal proceedings in which the
director is convicted,

(c) liability incurred in defending civil proceedings brought by the
company or a related company in which judgment is given against the
director; and

(d) liability incurred in connection with an application for relief in which
the Court of First Instance refuses to grant the director relief.

Clause 10.19 adds a new provision to require a company which provides
any permitted indemnity to its directors to disclose it in the directors’ report.
Clauses 10.20 and 10.21 further require the company to make the permitted
indemnity provision available for inspection by its shareholders and to
provide a copy to any shareholder on request and upon the payment of a fee
to be prescribed in subsidiary legislation.

13

The term “related company” under section 165 of the CO has been changed to “associated company” in the CB.
The definition is essentially the same.
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(€)

26.

217,

28.

Requiring ratification of conduct of directors by disinterested
shareholders’ approval

Background

At present, the ratification of acts or omissions of directors is subject to the
common law rules, which generally require shareholders’ approval to
release the directors from their fiduciary duties in a general meeting.
Ratification would have the effect of barring the company from bringing
actions against the director for damages it suffered as a result of the ratified
act or omission, albeit it might not prevent dissenting minorities from
pursuing unfair prejudice claims or statutory derivative claims.

The UK has introduced a significant change to its law on the ratification of
conduct of directors by adding a disinterested shareholders’ approval
requirement.’*  The new requirement aims to prevent conflicts of interests,
in particular, possible manoeuvring of the rule by majority shareholders to
ratify any unauthorised conduct of directors appointed by them. We
recommend following the UK approach in this respect.

Proposal

Clause 10.22 provides that any ratification by a company of conduct by a
director amounting to negligence, default, breach of duty or breach of trust
in relation to the company must be approved by resolution of the members
of the company disregarding votes in favour of the resolution by the director,
any entity connected with him and any person holding shares of the
company in trust for him or for the connected entity. This preserves the
current law on ratification with an additional requirement of disinterested
shareholders’ approval.

14

See section 239 of the UKCA 2006. Any decision by a company to ratify conduct by a director amounting to
negligence, default, breach of duty or breach of trust in relation to the company must be taken by the members
(but not the directors), and without reliance on the votes in favour of the resolution by the director (if he is also a
member of the company) or any member connected with him.
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Other Changes

(@)

29.

(b)

30.

Minimum age requirement for appointment as director

Clause 10.7 generally restates the existing minimum age requirement for
appointment as director under section 157C of the CO, i.e. the age of 18
years or above. In addition, two new provisions are added:

(@) Sub-clause (2) — to provide for the consequence of contravention of the
requirement; and

(b) Sub-clause (3) — to clarify that the minimum age requirement does not
exempt an underage director from criminal prosecution or civil liability
iIf he or she purports to act as director, or acts as a shadow director,
although he or she could not, by virtue of the section, be validly
appointed as a director .

Clause 10.7(3) aims to deter any company from appointing underage
directors in order to exploit their immunity from prosecution or the
reluctance of enforcement authorities to pursue young persons.

Validity of acts of directors

Clause 10.9 restates with modifications part of section 157 of the CO to
provide that the acts of a director shall be valid notwithstanding any defect
that may afterwards be discovered relating to his appointment or
qualification etc. It does not, however, restate the similar provision
regarding the validity of the acts of a manager. We are of the view that, as
there is no provision in the CO governing the appointment and
qualifications of a manager, the validity of the acts of managers should best
be left to be dealt with by the common law rules.
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PART 11

FAIR DEALING BY DIRECTORS

Introduction

1. Part 11 covers fair dealing by directors and deals with particular situations
in which a director is perceived to have a conflict of interest. It governs
transactions involving directors or their connected entities which require
members’ approval (namely loan transactions, long-term service contracts,
substantial property transactions and payments for loss of office), and
covers disclosure by directors of material interests in transactions,
arrangements or contracts.

2. Part 11 introduces a definition of “connected entity” and introduces new
statutory provisions requiring members’ approval for director’s long-term
employment and for substantial property transactions entered into by a
company. It also restates relevant sections of the CO, namely sections
157H to 157J (prohibition of loan transactions with directors and other
persons), sections 163 to 163D (requirement for company’s approval for
loss of office payments to directors) and section 162 (disclosure by directors
of material interests in contracts) with some changes.

e The significant changes to be introduced under this Part are highlighted
below:

(a) Expanding the prohibitions on transactions to cover a wider
category of persons connected with a director;

(b) Introducing new exemptions from prohibitions on loans and
similar transactions in favour of directors and connected entities;

(c) Repealing the criminal sanction provisions in section 157J of the
CO;

(d) Extending the application of the prohibitions on payments for loss
of office;

(e) Requiring members’ approval for a director’s employment
exceeding 3 years and requiring a company to keep directors’
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service contracts available for members’ inspection;

() Requiring members’ approval for substantial property
transactions;

(g) Requiring disinterested members’ approval in the case of public
companies; and

(h) Widening the ambit of disclosure currently under section 162 of
the CO.

Significant Changes

(@)

Expanding the prohibitions on transactions to cover a wider category of
persons connected with a director

Background

At present, there are individual sections in the CO which extend the
application of the relevant prohibition provisions to persons connected with
a director. For example, in the case of loan transactions, section 157H(8)
and (9) of the CO extends the references to “director” in section 157 to a
spouse, child and step-child (including illegitimate child) under the age of
18, and specified categories of trustees and partners, and section 157H(2)(c),
(3)(c) and (4)(c) extends the prohibition provisions to a company in which a
director holds a controlling interest. ~We consider that the current
references are not comprehensive enough to cover all parties who are
closely associated with directors. Taking into account similar provisions in
the UKCA 2006, we consider it necessary to expand the prohibitions on
transactions to cover a wider category of persons connected with a director.

Proposal

In Part 11, there are a number of prohibitions on transactions with an entity
connected with a director or past director. In particular, a public company
must not make a loan or quasi-loan etc. to, or enter into a credit transaction
etc. as creditor for, a connected entity (Clauses 11.18 and 11.19), and a
company must not make payment to a connected entity for a director’s loss

1

Sections 252 to 255 of the UKCA 2006.
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(b)

of office (Clauses 11.37 to 11.39). Clauses 11.2 to 11.4 provide that an
entity connected with a director or past director of a company means:

(@) afamily member;

(b) an associated body corporate;
(c) aspecified category of trustees;
(d) aspecified category of partners.

The categories of person classified as “connected entity” are broader than
those currently under the CO. For example, Clause 11.3 defines “family
members” to cover a director’s child, step-child and adopted child of any
age whereas under the CO, only a director’s child and step-child under the
age of 18 are caught. The proposed definition in Clause 11.3 also covers
any other person (whether of a different sex or the same sex) with whom the
director or past director lives as a couple in an enduring family relationship.

Introducing new exemptions from prohibitions on loans and similar
transactions in favour of directors and connected entities

Background

The decision whether to make a loan is normally taken by the directors.
Section 157H of the CO prohibits, subject to certain exceptions, a company
from entering into any direct or indirect loan transactions in favour of its
directors, directors of its holding company or any of their connected persons.
These rules are intended to protect shareholders and creditors. However,
there are situations in which the prohibitions may not serve any meaningful
purpose. For example, where the directors hold all or a majority of the
shares and creditors are not prejudiced. There are exemptions from
prohibitions under section 157HA of the CO which apply to all companies.?
In addition, a private company, which is not a member of a group which
includes a listed company, is exempted from the prohibitions if the loan
transaction is approved by shareholders in general meeting.?

Exceptions for intra-group transactions (section 157HA(1)), funds to meet company expenditure incurred
(section 157HA(3)(a)), home loan (section 157HA(3)(b)), hire or lease on not more favorable terms (section
157HA(3)(c)) and ordinary business transactions (section 157HA(6) and (7)).

Section 157HA(2) of the CO.
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The exceptions are fairly complex. Members’ approval is a simple method
of ensuring compliance but is currently applicable only to private companies
not associated with a listed company. The narrow application of the
members’ approval exception is arguably too restrictive. For example,
private companies owned by majority shareholders of a listed company
cannot rely on the exception even though they might not be regarded as a
member of the listed group under the Listing Rules.*  To facilitate business
operation, there is a case to extend the members’ approval exception to all
other companies. Nevertheless, the new exemption would have to contain
appropriate safeguards for minority shareholders. In the case of public
companies, we propose that the transactions must be approved by
disinterested members (see section (g) below). As regards private
companies within the same group of a listed company, we ask in Chapter 8
of the Consultation Paper whether they should also be subject to the
requirement of disinterested members’ approval.

Proposal

Clauses 11.16 to 11.20 provide generally that a company must not make a
loan, a quasi-loan or enter into a credit transaction in favour of a director of
the company or of its holding company without the prescribed approval of
members.> The prohibitions are extended to persons connected with a
director (connected entities) in the case of public companies.

Two new exceptions from prohibiting a company from making a loan are
also introduced :

(a) exception for small loan, quasi-loan and credit transaction (Clause
11.21);

(b) exception for funds to meet expenditure, incurred or to be incurred by a
director, on defending proceedings or in connection with an
investigation or regulatory action (Clauses 11.23 and 11.24).

These new exceptions are subject to conditions as to financial limit and
requirements as to repayment.

5

c.f. the terms “group” and “subsidiaries” as defined in Chapter 1 of the Main Board Listing Rules. “Group”
means the issuer or guarantor and its subsidiaries, if any, and “subsidiaries” includes the meaning attributed to
“subsidiary undertaking” in the 23rd Schedule of the CO and any entity which is or will be accounted for and
consolidated in the audited consolidated accounts of another entity as a subsidiary pursuant to the applicable
financial reporting standards.

“prescribed approval of members” is defined in clause 11.11.
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(©)

10.

11.

12.

(d)

13.

Repealing the criminal sanction provisions in section 157J of the CO

Background

Section 157J of the CO provides for criminal sanction where there is a
breach of section 157H (prohibition of loans, etc., to directors and other
persons) and imposes the penalty of a fine and imprisonment.  The liability
extends to the company and directors who wilfully permitted or authorised
the transaction and other persons who knowingly procured the company to
enter into the transaction.

In the UK, the UKCA 2006 decriminalised the provisions which restrict
loans etc. to directors and connected persons. The criminal sanction was
therefore abolished.  The rationale is that there is a danger of
over-deterrence if criminal sanctions are attached to general directors’ duties
of loyalty rather than closely defined wrongdoing, and that enforcement of
such duties should be a civil matter for the companies.® We agree with the
rationale.

Proposal

We are of the view that the civil consequences under Clause 11.29 are
sufficient and the criminal sanction provisions in section 157J of the CO
should be repealed.

Extending the application of the prohibitions on payments for loss of
office

Background

It is unlawful under sections 163 to 163D of the CO to make payments to
directors or past directors of a company, as compensation for loss of office
or as consideration for retirement from office, without the company’s prior
approval. However, since the provisions only apply to payments to
directors or past directors of the company, there are concerns that such
payments can be made indirectly via other parties, thus defeating the
purpose of the prohibition provisions.

6

UK Company Law Review Steering Group, Modern Company Law: Completing the Structure (November 2000),
paragraphs 13.4 and 13.36.
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14,

15.

16.

(€)

17.

Proposal

We consider there is a need to plug any loophole in the case of payments via
other parties by extending the loss of office payment provisions to include:

(a) payment to an entity connected with a director or past director of a
company or of its holding company (Clause 11.32(3));

(b) payment by a company to a director of its holding company (Clause
11.37(2)).

Section 163A of the CO only applies to situations where a payment for loss
of office is made to a company’s director or past director in connection with
a transfer of a company’s undertaking or property. Clause 11.38(2)
extends the provisions to include a transfer of the undertaking or property of
the company’s subsidiary.

Section 163B of the CO only applies to a payment for loss of office made to
a company’s director or past director in connection with certain types of
transfers of shares as provided in section 163B(1). By virtue of Clause
11.32(1) (definition of “takeover offer” for Division 3)" and Clause
11.39(1), the prohibitions in connection with a share transfer are extended to
include all transfers of shares in a company or in its subsidiary resulting
from a takeover offer,

Requiring members’ approval for a director’s employment exceeding 3
years and requiring a company to keep directors’ service contracts
available for members’ inspection

Background

At present, there is no provision in the CO requiring members’ approval for
long-term employment of a director or requiring a company to keep
directors’ service contracts available for members’ inspection. There is a
risk that directors may arrange for themselves long-term employment with
their companies which entrenches them in office or makes it too expensive
for the company to remove them from office before their contract expires
(as the director might be entitled to damages for the company’s breach of

7

“Takeover offer” means a takeover offer within the meaning of Part 13 of the Companies Bill, draft clauses of
which will be released for consultation in the second phase consultation for the Companies Bill.
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18.

19.

(f)

20.

contract arising from the early termination). Also there is a lack of
transparency in relation to directors’ service contracts.

Proposal

Clause 11.50 requires the approval of the members of a company and / or of
its holding company for any contracts under which the guaranteed term of
employment of a director with the company, or of employment of its
holding company’s director within the group, exceeds or may exceed 3
years.

Clauses 11.52 and 11.53 require a company to keep available directors’
service contracts, or a written memorandum of terms of any such contract if
the contract is not in writing, for members’ inspection and copying.
Non-compliance with these provisions will be an offence. The company
and every responsible person will be liable to a fine.

Requiring members’ approval for substantial property transactions

Background

There is currently no specific provision in the CO which requires members’
approval for a company to enter into a transaction for the purchase of a
major asset from a director or the sale of such an asset to a director. In the
UK, provisions requiring members’ approval were introduced by the
Companies Act 1980 in response to reports of fraudulent asset stripping by
directors. The SCCLR has recommended the enactment of provisions
based on the relevant sections in the UK.®

Proposal

21,

Clause 11.59 provides that a company shall not enter into arrangements
where it acquires a substantial non-cash asset from or sells such an asset to a
director of the company or of its holding company or a person connected
with such directors, unless with the approval of the members of the
company and / or of its holding company. However, the arrangement may
be entered into by the company conditional on such approval being obtained.

8

Sections 190 to 196 of the UKCA 2006 (formerly under sections 320 to 322 of the UK Companies Act 1985).
See SCCLR, Annual Report 2003 / 2004, pages 14 to 16.
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22,

23.

()

24,

25,

The company is not subject to any liability by reason of a failure to obtain
the members’ approval for the conditional arrangement.

Non-cash asset is defined in Clause 11.55 to mean any property other than
cash and any reference to an acquisition of a non-cash asset includes the
creation or extinction of an estate or interest in, or a right over, any property
and also the discharge of a liability of any person, other than a liability for a
liquidated sum.

Clause 11.56 sets out the thresholds for triggering the operation of the
substantial property transaction provisions. For a private company or a
company limited by guarantee, the value of a non-cash asset is substantial if
it exceeds 10% of the company’s asset value and is over $100,000, or
exceeds $1,500,000. For a public company, the value is substantial if it
exceeds 10% of the company’s asset value and is over $750,000, or exceeds
$10,000,000.

Requiring disinterested members’ approval in the case of public
companies

Background

Currently, except for some specified transactions®, there is no provision in
the CO restricting members’ rights to vote or requiring members to abstain
from voting in relation to transactions in which they have an interest. For
listed companies, the Listing Rules provide generally that, when a
transaction or arrangement of an issuer is subject to shareholders’ approval
under the provisions of the Listing Rules, any shareholder that has a
material interest in the transaction or arrangement shall abstain from voting
on the resolution approving the transaction or arrangement at the general
meeting. ™

The SCCLR has recommended disinterested members’ voting for connected
transactions to ensure procedural fairness. The recommendation does not
apply to private companies.™

10

11

Sections 49BA(1)(c) and (5), 49D(4) and (6), 49E(2) and (3), 49F(2) and (3), 49L(2) (purchase or redemption of
the company’s own shares) and 163D(4)(c) (payment to director for loss of office or retirement) of the CO.

The chapters of the Listing Rules which deal with notifiable transactions and connected transactions impose
additional requirements relating to abstention from voting by interested persons at a general meeting.

SCCLR, Annual Report 2003 / 2004, pages 14, 15, 25 and 26.
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Proposal

26.

217,

Various clauses in Divisions 2 to 5, which set out the requirements for
members’ approval for the four types of prohibited transactions covered by
Part 11", have incorporated the disinterested members’ voting requirement
for public companies.’®*  The clauses provide that if the company
concerned is a public company, the resolution of such a company is passed
only if every vote in favour of the resolution by the interested members is
disregarded.

Whose voting right shall be restricted will depend on which type of
prohibited transaction is in issue. In general, the members whose right
may be restricted include the following categories of person :

(@) the relevant director;
(b) the relevant connected entity;

(c) the recipient of the payment for loss of office, if he is not the relevant
director;

(d) a person who makes the takeover offer and his associates, where a
payment for loss of office is made in connection with a share transfer;

(e) in the case of a resolution for affirming a transaction that contravenes
Part 11 (where the company elects to adopt the transaction despite the
contravention), any other directors of the company who authorised the
contravening transaction;

() any person who holds any shares in the company concerned in trust for
the above categories of person.

12

13

The types of transactions are (a) loans, quasi-loans and credit transactions; (b) payment for loss of office; (c)
directors’ service contracts; and (d) substantial property transactions.

Clauses 11.11(2) and (5); 11.31(1) and (4); 11.34(2), (4) and (5); 11.48(2) and (4); 11.57(2) and (5); and 11.62(1)
and (4) of the CB.
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(h)  Widening the ambit of disclosure currently under section 162 of the CO
Background

28. Section 162 of the CO requires a director, who has a material interest,
directly or indirectly, in a contract or proposed contract with the company, to
disclose to the board of directors the nature of such interest at the earliest
meeting of directors that is practicable. We are of the view that the current
application of the section is relatively narrow and there is a need to widen
the ambit.

Proposal

29. Division 6 (Clauses 11.63 to 11.67) restates the provisions of section 162 of

the CO which are modified to be in line with those of other common law
jurisdictions such as the UK and Australia,** and to widen the ambit of the
section as follows:

(@) the ambit of disclosure is widened to cover “transactions” and
“arrangements” instead of just “contracts” (Clause 11.63(1) and (2));

(b) for a public company, the ambit of disclosure is widened to include
disclosure by a director of any material interest of entities connected
with him (Clause 11.63(2));"

(c) adirector is required to disclose the “nature and extent” of his interest
instead of just disclosing the “nature” of his interest (Clause 11.63(1)
and (2));

(d) the disclosure requirements are extended to shadow directors (Clause
11.66).

14

15

SCCLR, Corporate Governance Review by the Standing Committee on Company Law Reform — A Consultation
Paper on Proposals made in Phase I of the Review (July 2001), paragraph 7.11.

Clause 11.63(5)(a) contains an exception providing that a director is not required to declare an interest if he is not
aware of the interest or the transaction in question.
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PART 12

COMPANY ADMINISTRATION AND PROCEDURE

Introduction

1. Part 12 contains provisions on company administration and procedure.

The provisions are grouped into five divisions:

- Division 1: Resolutions and meetings;

- Division 2: Registers (including registers of members, directors and
secretaries);

- Division 3: Company records;

- Division 4: Registered office and publication of company names; and

- Division 5: Annual return.

2. In relation to resolutions and meetings, a number of significant changes are
proposed with a view to:

(a) enhancing shareholder engagement in the decision-making process of a
company;

(b) simplifying and deregulating the decision-making process of a
company; and

(c) improving the transparency of the decision-making process of a
company.

3. We also update the provisions relating to registers, registered offices and
annual returns so that they are commensurate with the needs of the modern
economy and on par with similar legislation in other jurisdictions.

e  The significant changes to be introduced under this Part are highlighted

below:

Resolutions and meetings

(@) Introducing a comprehensive set of rules for proposing and
passing a written resolution;
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(b)

Enhancing members’ powers to require directors to circulate
members’ resolutions;

Requiring a company to bear the expenses of circulating
members’ statements relating to business of, and proposed
resolutions for, AGMs, if they are received in time for sending
with the notice of the meeting;

(d) Permitting a general meeting to be held at more than one location
by using audio-visual technology;

() Reducing the threshold requirement for members to demand a
poll from 10% to 5% of the total voting rights;

(H Giving members a right to inspect voting documents (including
proxies and voting papers);

(g) Clarifying the rights and obligations of a proxy;

(h) Allowing companies to dispense with AGMs by unanimous
shareholders’ consent;

Regqisters

() Clarifying that the court may refuse to compel compliance with a

request for inspection or a copy of the register of members,
directors or secretaries if the right is being abused,;

Registered office and publication of company names

()

Empowering the Financial Secretary to make regulations to
require a company to display its name and related information in
certain locations and state prescribed information in documents
or communications.
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Significant Changes

(@)

Introducing a comprehensive set of rules for proposing and passing a
written resolution

Background

At present, section 116B of the CO provides that anything which may be
done by a company by resolution in a general meeting may be done, without
a meeting and without any previous notice, by a resolution signed by all
members of a company. We note the widespread use of such written
resolutions, especially by SMEs, for their decision-making process.
However, there are no established statutory rules for proposing and passing
a written resolution, for example, who may propose a written resolution, and
how a written resolution is to be circulated among the members.

Proposal

Subdivision 2 of Division 1 provides for the procedures for proposing,
passing and recording written resolutions. Clause 12.3 provides that the
directors of a company or the members of a company representing not less
than 2.5% of the total voting rights or a lower percentage specified in the
company’s articles may propose a resolution as a written resolution. In
addition, members of the company who propose the resolution may also
require the company to circulate with the resolution a statement of not more
than 1,000 words on the subject matter of the resolution (Clause 12.5).
Once a written resolution is proposed, the company has a duty to circulate
the resolution to every member for agreement. In circulating a resolution
proposed as a written resolution, the company may send either a hard copy
form or electronic form or by making the copies available on a website
(Clauses 12.6 and 12.7). It is proposed that the period for agreeing to the
proposed written resolution be 28 days or such period as specified in the
company’s articles (Clause 12.12). Members may signify their agreement
to a proposed written resolution and send it back to the company either in
hard copy or electronic form (Clause 12.10).

The procedures set out in this subdivision will not replace the common law
doctrine of unanimous consent or so-called Duomatic principle! that, if all
the members of a company actually agree on a particular decision which can

1

See Re Duomatic Ltd [1969] 2 Ch 365.
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(b)

(©)

10.

be made at a general meeting, the decision is binding and effective without a
meeting. (Clause 12.1(3)). In addition, a company’s articles may also set
out alternative procedures for passing a resolution without a meeting,
provided that it cannot replace the procedures set out in the CB (Clause
12.15).

The new procedures concerning written resolutions would facilitate the use
of written resolutions for decision-making, which is often more expeditious
and less costly than passing a resolution in a general meeting.

Enhancing members’ powers to require directors to circulate members’
resolutions

Background

Under section 113 of the CO, members of a company holding not less than
5% of the paid-up capital of the company shall have the right to require the
directors of the company to convene a general meeting. The request must
state the objects of the meeting. However, the section does not expressly
provide members with the right to propose a resolution to be moved at the
meeting. As such, directors may refuse to circulate any resolution
proposed by members for consideration in a general meeting. This will
defeat the purpose of requesting a meeting to be convened.

Proposal

Clauses 12.22 to 12.23 restate section 113 of the CO with some
improvements. Clause 12.22 provides that a request may include the text
of a resolution that may properly be moved and is intended to be moved at
the meeting. If such a resolution is included in a request, the directors will
be obliged to include the proposed resolution in the notice of the meeting to
be circulated among members.

Requiring a company to bear the expenses of circulating members’
statements relating to business of, and proposed resolutions for, AGMs,
If they are received in time for sending with the notice of the meeting

Background

Section 115A of the CO enables members representing at least 2.5% of the
total voting rights of a company or 50 or more members who have paid up
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11.

12.

13.

(d)

14,

an average sum of not less than $2000 per member, to request the company
to circulate a proposed resolution for the next AGM or a statement of not
more than 1000 words relating to any proposed resolution or business to be
dealt with at any general meeting. Under section 115A(1), members
making the requisition need to bear the expenses unless the company
resolves otherwise.

To strengthen the right of minority shareholders, we propose that the
expenses of circulating members’ proposed resolutions for AGMs and
members’ statements relating to the proposed resolution or the business to
be dealt with at AGMs should be borne by the company if such documents
are received in time for sending with the notice of the meeting.

Proposal

Clause 12.37 provides members a power to request circulation of statements
concerning the business to be dealt with at general meetings along the lines
of section 115A of the CO. Clause 12.38 imposes a duty on the company
to circulate members’ statements in the same manner as the notice of
meeting. Under Clause 12.39, if the meeting concerned is an AGM and a
members’ statement is received in time for sending with the notice of the
meeting, the expenses will be borne by the company. Otherwise, the
expenses will be paid by the members concerned.

Clauses 12.78 and 12.79 contain similar provisions in respect of members’
proposed resolutions for AGMs. A circulation request must be received by
the company not later than 6 weeks before the AGM, or if later, before the
time at which notice of meeting is given. The company is obliged to
circulate the resolution at the company’s expense.

Permitting general meeting to be held at more than one location by
using audio-visual technology

Background

With the development of electronic communications, it is not uncommon for
a company to hold its general meeting at two or more venues with
audio-visual links. The CO does not have express provision permitting a
general meeting to be held at two or more places.
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15.

(€)

16.

17.

18.

Proposal

To keep up with technological development, Clause 12.42 is introduced to
permit a company to hold a general meeting at two or more places using any
audio-visual technology that enables the members of the company to
exercise their right to speak and vote at the meeting. The section has effect
subject to any provision of the company’s articles. A company may set out
rules and procedures for holding a dispersed meeting.

Reducing the threshold requirement for members to demand a poll
from 10% to 5% of the total voting rights

Background

Under section 114D of the CO, members have the right to demand a poll
and such right cannot be excluded by the articles. It may be exercised on
any question except the election of the chairman of the meeting or the
adjournment of the meeting and is effectively demanded if made by:

(a) not less than 5 members having the right to vote at the meeting;
(b) members representing not less than 10% of the total voting rights; or

(¢) members holding not less than 10% of the total paid up share capital of
the company carrying the right to vote at the meeting.

A proxy has the same right as the member for whom he is proxy to join in
demanding a poll.

It is proposed that the threshold requirement should be lowered from 10% to
5% of the total voting rights. This is in line with the provision that
shareholders holding not less than 5% of the voting rights are able to
requisition an extraordinary general meeting.

Proposal
Clause 12.50 basically restates section 114D of the CO, except reducing the

threshold requirement for demanding a poll to 5% of the total voting rights
of all the members having the right to vote at the meeting.
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Giving members a right to inspect voting documents (including proxies
and voting papers)

Background

There is no legislative provision for inspection of voting documents in the
CO.

Proposal

To improve the transparency of the voting process, Clause 12.54 requires a
company to keep record or document relating to a vote cast at a general
meeting on a resolution, including the instrument appointing a proxy to vote
at the meeting, and if a poll is taken at the meeting, the voting paper relating
to the poll. The record or document must be made available for inspection
by members. In addition, Clause 12.55 allows any member of the
company to inspect the record or document without charge.

Clarifying the rights and obligations of a proxy

Background

The rights of a proxy are subject to certain limitations under the CO:

(@) unless the articles otherwise provide, a proxy is not entitled to vote on
a show of hands (section 114C(1A)(a) of the CO); and

(b) there is no statutory provision expressly providing that a proxy may be
elected as a chairman of a meeting.

At present, there is no requirement for any person put forward by the
company board as a proxy to vote the proxies on any poll according to their
terms. The SCCLR has recommended introducing such a statutory
requirement so as to overcome the possibility of the shareholders being
disenfranchised by a person, who is put forward by the board as a proxy
deliberately failing to vote that proxy in accordance with the shareholders’
instructions.”

2

SCCLR, Corporate Governance Review by the Standing Committee on Company Law Reform — A Consultation
Paper on Proposals made in Phase 11 of the Review (June 2003), paragraphs 21.95 to 21.98.
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In the absence of any contractual obligation, a member retains the right,
after appointing a proxy, to attend and vote in person to give his own vote
according to his own volition. If the member does so, the proxy may
implicitly be regarded as revoked. The common law principle that the
appointment of a proxy will be revoked if the appointor attends and votes at
the meeting is not currently set out in the CO.

Proposal

The CB clarifies the rights and obligations of a proxy in the following
manner:

(a) Clause 12.58(1) provides that a proxy may exercise all or any of the
member’s rights to attend and to speak and vote at a general meeting
(i.e. including voting on a show of hands);

(b) Clause 12.64 provides that a proxy may be elected as the chairperson
of the general meeting, subject to any provisions of the company’s
articles;

(c) Where a proxy put forward by a company is appointed by a member to
be his proxy, Clause 12.65 requires the proxy to vote in the way
specified in the appointment of the proxy; and

(d) Clause 12.67 codifies the common law principle that the appointment
of a proxy will be revoked if the appointor attends and votes at the
meeting.

Allowing all companies to dispense with the holding of AGMs by
unanimous members’ consent

Background

Every company is required to hold AGMs. Under section 111(6) of the CO,
a company may dispense with holding AGMs if everything that is required
or intended to be done at the meeting is done by written resolutions in
accordance with section 116B of the CO, provided that a copy of each of the
documents (including any accounts or records) which under the CO would
be required to be laid before the meeting is provided to each member of the
company.
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For many private companies, the obligation to hold AGMs could be
redundant and potentially burdensome. In order to simplify the
decision-making process, we suggest that all companies should be allowed
to dispense with AGMs if unanimous members’ consent is obtained, and that
dispensation should be in force unless a member, by notice, requires an
AGM to be held in a particular year or until the dispensation is revoked by
passing an ordinary resolution to that effect. In practice, it is much less
likely for public and guarantee companies to dispense with holding AGMs
by unanimous members’ consent but the possibility could not be ruled out.
The written resolution procedure under section 111(6) is retained in case a
company might wish to dispense with an AGM on a specific occasion by a
written resolution.

Proposal

Clause 12.76 allows a company to dispense with the requirement for
holding of AGMs by passing a written resolution or a resolution at a general
meeting by all members. After passing such a resolution, the company will
no longer be required to hold any subsequent AGMs. However, the
financial statements and reports originally required to be laid before an
AGM will still need to be sent to the members under Part 9. Also any
member may request the company to convene an AGM for a particular year.
The company may revoke the resolution by passing an ordinary resolution
to that effect and in which case, the company will be required to hold
subsequent AGMs. For a single member company, Clause 12.75(2)(a)
provides that such a company is not required to hold an AGM.

Clarifying that the court may refuse to compel compliance with a
request for inspection or a copy of the register of members, directors or
secretaries if the right is being abused

Background

Under section 98(1) of the CO, the register of members of a company and
the index of members’ names are open to inspection by any member without
charge and by any other person on a payment of a fee. Upon receipt of a
request for a copy of the register of members, the company must send the
copy within 10 days after the date on which the request is received.
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Section 98 of the CO was constitutionally challenged by the Democratic
Party in The Democratic Party v The Secretary for Justice® on the ground
that the public availability of the register of members is, in so far as it
applies to a political party, inconsistent with the freedom of association and
freedom from arbitrary or unlawful interference with the privacy of its
members, which are guaranteed by Articles 27 and 30 of the Basic Law and
articles 14 and 18 of the Hong Kong Bill of Rights.

In his judgment, Mr Justice Hartmann held that the restrictions on the right
to privacy imposed by section 98 of the CO, insofar as they may affect
political parties that have chosen to incorporate, are no more than necessary.
The court has discretion not to make an order under section 98(4) of the CO
to compel inspection or production if it considers that the purposes of the
request amount to an abuse. We propose to specifically provide for the
court’s discretion in the CB.

We have considered but decided against introducing changes along the lines
of sections 116 to 118 of the UKCA 2006. Under section 117, a company
may apply to the court for an order directing the company not to comply
with a request for inspection or a copy of the register of members if the
request was not made for a proper purpose. We believe such a proposal
would unnecessarily increase the compliance costs of companies, especially
SMEs, as companies would have to apply to court every time they wanted to
refuse a request. Under the existing arrangement, the burden rests with the
person making the request to apply to the court if his request is refused. In
addition, in case a company refuses a request for inspection, the enquirer
could still search the information from the CR, with the exception of
companies limited by guarantee and listed companies. For the latter, we
have proposed to only require listed companies to file with the Company
Registry particulars of members who held 5% or more of the issued shares
in any class of the company’s shares at any time since the return date of the
last annual return (please see paragraph [51]).

Proposal

Clause 12.96(8) states that the court must not make an order to direct a
company to provide a copy of the register of members or index of members’
names to the person requesting it if it is satisfied that the right to request the
copy is being abused. There are similar provisions in respect of the

3 HCAL 84/2006.
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register of directors and the register of secretaries (Clauses 12.110(7) and
12.117(7)). The court’s power not to direct inspection of the registers
where there is abuse will be set out in the regulations made by the Financial
Secretary under Clause 12.125(4)(e).

Empowering the Financial Secretary to make regulations to require a
company to display its name and related information in certain
locations and to state prescribed information in documents or
communications

Background

Under section 93(1) of the CO, every company shall display its name on the
outside of every office or place in which its business is carried on and
mention its name in its public documents (e.g. business letters, notices,
official publications, and contracts).

The SCCLR has recommended some changes to the rules on publication of
company names:

(@) every company should also display its name on the company’s website
and the outside of the company’s registered office;

(b) basic rules for electronic display of company names should be set
along the lines that where an office is shared by more than six
companies, each of such companies is only required to display its
registered name in such a manner that it can be read for at least twenty
continuous seconds at least once in every four minutes or, where
impracticable, the electronic system used for the display should be
capable of calling up such information on request within 4 minutes;
and

(c) every company should also be required to mention its company

registration number in its public documents, in addition to the current
requirement of mentioning its registered name in such documents.

Proposal

As the rules involve technical details and may change with developments in
technology, they should be stated in subsidiary legislation to facilitate future
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amendments. Clause 12.127 and 12.128 empowers the Financial Secretary
to make the relevant regulations, including the offence provisions. The
regulations will be made after the enactment of the CB and will be subject to
negative vetting by the LegCo.

Other Changes

()

36.

37,

(b)

38.

39.

Facilitating the use of electronic communications between the company
and members

Part 18 of the CB introduces rules to facilitate communications between a
company and its members in electronic form or by means of a website.
Part 12 contains provisions to the effect that a company is regarded as
having agreed that certain documents or information may be sent by
electronic means to an electronic address if the company has given an
electronic address when sending a relevant document to its members.*

Clause 12.30 specifies how a company may give notice of a general
meeting by making it available on a website in addition to the provisions on
website communications in Part 18. The notice should be available on the
website throughout the period beginning on the date of the notification and
ending on the conclusion of the meeting.

Shortening the notice period for passing a special resolution

At present, section 114 of the CO provides that a company must give at least
21 days’ notice to every member of the company for convening an AGM,
and 14 days’ notice for convening a meeting other than either an AGM or a
meeting for the passing of a special resolution. Under section 116 of the CO,
a company is required to give at least 21 days’ notice for a general meeting
in which a special resolution is proposed to be passed.

To simplify the notice requirement, Clause 12.28 only provides for the
notice requirements in respect of AGMs and for other general meetings.
The notice requirement under section 116 is abolished. In effect, a company
may convene a meeting other than an AGM for passing a special resolution
by giving 14 days’ notice only.

% See for example, in the CB, Clause 12.14 concerning written resolutions, Clause 12.29(2) concerning documents
and information relating to proceedings at a general meeting, and Clause 12.61 concerning documents relating to
proxies.
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Giving members a right to appoint a proxy irrespective of whether the
company has share capital, while allowing a company limited by
guarantee to impose certain restrictions by it articles

The system of proxy voting helps to ensure that the views of members who
are unable to attend a meeting in person will still be voiced and considered.
Under section 114C of the CO, the right to appoint a proxy is effectively
limited to companies having a share capital. Members of companies limited
by guarantee (“guarantee companies”) may have a right to appoint a proxy
only if it is provided in the company’s articles. We note that some
guarantee companies may wish to exclude non-members from attending
their meetings and to confine a proxy to another member. Nevertheless, a
better way to protect the right of members of guarantee companies would be
to give all members, irrespective of whether the company has share capital
or not, a right to appoint a proxy while allowing guarantee companies to
confine a proxy to another member. The amendment is reflected in Clause
12.58(1) and (2).

Enhancing the right of members of a company having a share capital to
appoint multiple proxies

Unless the articles otherwise provide, the number of proxies that may be
appointed by a shareholder to attend on the same occasion is limited to two
(section 114C(2) of the CO). Such a default cap on the maximum number
of proxies that a shareholder may appoint on the same occasion is
considered to be unnecessarily restrictive. Clause 12.58(3) allows
multiple proxies without imposing any cap on the number of proxies that
may be appointed.

Application of provisions relating to general meetings to class meetings

Section 63A(6) of the CO provides that subject to certain exceptions,
sections 114, 114A, 114AA and 115A of the CO relating to general meetings
shall, so far as applicable, apply with necessary modifications in relation to
any meeting of shareholders in connection with the variation of rights
attached to a class of shares. Currently, there is no separate provision
under the CO on class meetings or variation of class rights that relate to
companies without a share capital.
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Clause 12.88 provides that subject to certain exceptions and with necessary
modifications, the provisions in relation to a general meeting apply in
relation to a class meeting. Examples of the exceptions are Clause 12.22
(please see paragraph 9), members’ power to call general meeting at
company’s expense, power of court to order meeting, and the provisions in
relation to quorum and right to demand a poll for a variation of class rights
meetings. Clause 12.89 provides for class meetings of companies without
a share capital in a similar way.

Shortening the period for keeping the records of past members from 30
years to 20 years

Under section 95(1) of the CO, a company is required to keep not only the
records of present members, but also records of past members for 30 years
after they ceased to be members. We consider that a period of 30 years is
unnecessarily long. Clause 12.92(6) reduces the period for which a
company should keep the record of a past member to 20 years after that
person ceased to be a member.

Exempting listed companies from giving notice of closure of register of
members by newspaper advertisement

Section 99(1) of the CO requires a Hong Kong incorporated company to
give notice of closure of its register of members/debenture holders by
advertisement in a newspaper. The Listing Rules have been amended in
2007 to require a listed company to publish notices (including a notice of
closure of register of members) on the SEHK’s website instead of in a
newspaper.” As a result, a Hong Kong incorporated listed company has to
publish its notice of closure of register of members both in a newspaper and
on the SEHK’s website. To streamline the requirements and to ensure a
level playing field between listed companies incorporated in Hong Kong
and elsewhere, Clause 12.98 allows listed companies to give notice in
accordance with the Listing Rules instead of by advertisement in a
newspaper.

®> See Rule 2.07C and Rule 13.66 of the Main Board Listing Rules which were implemented on 25 June 2007.
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Empowering the Financial Secretary to make regulations for keeping,
inspection and provision of copies of company records

At present, every company must keep and make its registers (including
registers of members, debenture holders, charges, directors and secretaries)
available for public inspection. In addition, every company must make its
minute books available for members’ inspection.® The registers and
minute books must be open for inspection during business hours. Though
a company may impose reasonable restriction, the minimum inspection time
should not be less than 2 hours in each day.” The maximum fees that a
company may charge for inspection and copy of the registers or minutes are
prescribed in the CO.®  However, there is no legal requirement for prior
appointment.

We propose to streamline the provisions in the CB and put the technical
details in subsidiary legislation. This will also facilitate regular updating
of the law in the future. There will be a requirement for prior appointment
before inspection in the subsidiary legislation.

Clause 12.122 defines “company records” to mean any register, index,
agreement, memorandum, minutes or other document required by the
Ordinance to be kept by a company, but does not include accounting records.
The provisions on accounting records will be dealt with in Part 9. Clause
12.123 allows the company records to be kept in hard copy form or
electronic form. Clause 12.125 empowers the Financial Secretary to make
regulations for the keeping, inspection and provision of copies of any
company records, such as alternative locations for keeping and inspection of
registers and minute books, time, duration and manner of inspection, and the
amount of fee payable on production of copies.

Prescribing the contents of annual returns and the accompanying
documents in a Schedule which may be amended by the Registrar by
order published in the Gazette

Every company is required to file an annual return with the Registrar to
update information of the company, including its share capital, registered

See sections 95(2) (register of members), 158A(1) (registers of directors and secretaries), 74A(2) (register of

debentures holders), 89(2) (register of charges) and 119A(1) (minute books) of the CO.

See sections 98(1) (register of members), 158(7) (registers of directors and secretaries), 75(1) (register of

debenture holders), 90(1) (register of charges), 120(1) (minute books) of the CO.
8 See sections 75(1) (register of debenture holders), 98(1) of and item 1 of 14th Sch (register of members), 90(1)
(register of charges), 158(7) (registers of directors and secretaries), 120(1) and (2) (minute books) of the CO.
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office, members, directors and secretaries. In the case of public companies,
the balance sheet and auditor’s report must also be filed. Sections 107 and
109 of the CO prescribe the contents of an annual return and deal with the
general administrative provisions relating to annual returns.

The information that should be contained in annual returns may change over
time. To facilitate regular updating of the law in the future, we propose to
prescribe the technical details in a Schedule and empower the Registrar to
amend the Schedule by order published in the Gazette. The order will be
subject to negative vetting by the LegCo.

The Schedule in Part 12 sets out the details of the information to be
contained in annual returns and the required accompanying documents.
The requirements are essentially the same as the current provisions in the
CO, except that the requirement for listed companies to file all the members’
details in their annual returns will be relaxed. Given the frequent share
transactions of listed companies, a snapshot of the membership of a listed
company at a particular point of time is not very meaningful. Instead,
paragraph 2 of Part 1 of the Schedule will only require listed companies to
file particulars of members who held 5% or more of the issued shares in any
class of the company’s shares at any time since the return date of the last
annual return. It would still be possible for anyone to have access to
information regarding all the listed company’s shareholders by inspecting
the company’s own register at its registered office.
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PART 14

REMEDIES FOR PROTECTION OF COMPANIES’ OR MEMBERS’
INTERESTS

Introduction

1. Shareholder remedies provisions were substantially revised by the
Companies (Amendment) Ordinance 2004 with a view to enhancing legal
remedies available to members of a company. The amendments included
providing for a statutory derivative action that may be taken on behalf of a
company by a member of the company; facilitating members to exercise
their rights to obtain access to company records; and empowering the court,
on application by an affected person or the Financial Secretary, to grant an
injunction restraining any person from engaging in conduct which
constitutes contravention of the CO or a breach of his fiduciary or other
duties owed to a company. The unfair prejudice remedy in section 168A
of the CO has also been improved. It provides the court with a power to
award damages to the members of a company where it was found that their
interests had been unfairly prejudiced and to award such interest on the
damages as the court thinks fit. The scope of the remedy has been
extended to allow past members (and their personal representatives) of local
companies and members and past members (and their personal
representatives) of non-Hong Kong companies to commence legal action
under that section.

2. Part 14 groups the existing provisions concerning shareholder remedies
under the CO into a distinct part of the Companies Bill. These include:

(a) unfair prejudice remedy (section 168A of the CO);
(b) injunction order (section 350B of the CO);
(c) statutory derivative action (sections 168BA to 168BK of the CO); and

(d) court order for inspection of company records (sections 152FA to
152FE of the CO).
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Some changes are proposed to improve the operation of the unfair prejudice
remedy and statutory derivative action provisions. The existing common
law derivative action is preserved in Part 14. We are consulting separately
in Chapter 9 on whether the common law derivative action regime should
still be maintained.

The significant changes to be introduced under this Part are highlighted
below:

(a) Extending the scope of the unfair prejudice remedy to cover
“proposed acts and omissions”;

(b) Enhancing the court’s discretion in granting relief in cases of
unfair prejudice; and

(c) Allowing a member of an associated company to bring a statutory
derivative action on behalf of the company (“multiple derivative
action”).

Significant Changes

(@)

Extending the scope of the unfair prejudice remedy to cover “proposed
acts and omissions”

Background

Section 168A(1) of the CO provides that a member of a company may
petition to the court if the affairs of the company are being or have been
conducted in a manner unfairly prejudicial to the interests of the members
generally or of some part of the members. There is some uncertainty
whether, under the current provisions, a member can bring an action for
unfair prejudice where a course of action is only at the proposal stage, or
where there is only a threat to do or not to do something. We propose to
clarify the scope of the unfair prejudice provision to cover “proposed acts or
omissions” along the lines of a similar provision in the UKCA 2006.*

1 Section 994(1) of the UKCA 2006.
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Proposal

5. Clauses 14.1 to 14.7 restate the unfair prejudice remedy provisions under
section 168A of the CO. Clause 14.3(1)(b) provides that the court may
exercise the power to grant remedies under these provisions if there is any
actual or proposed act or omission of the company (including one done or
made on behalf of the company) which is or would be prejudicial to the
interests of the members. The provision is intended to cover threatened or
proposed conduct which has not yet taken place. As such, the remedies
that may be granted by the court under Clause 14.4 are also extended to
cover an order restraining the proposed act or requiring the doing of an act
that the company has proposed to omit to do.

(b) Enhancing the court’s discretion in granting relief in cases of unfair
prejudice

Background

6. Section 168A(2) of the CO provides that orders made by the court (other
than damages and interest awarded) must be “with a view to bringing to an
end the matter complained of”.  This may prevent the court from granting a
remedy which is unable to meet that requirement. The corresponding
provision in the UKCA 2006 is more flexible and allows the court to make
such order “as it thinks fit for giving relief in respect of the matter

complained of”.”

7. Section 168A(6) of the CO states that section 296 shall apply in relation to a
petition under section 168A as it applies in relation to a winding-up petition.
Section 296 empowers the Chief Justice to make rules relating to the
winding-up of companies.  Currently the rules in the Companies
(Winding-up) Rules made under section 296 apply to proceedings under
section 168A in so far as they are applicable. In the interest of plain
language drafting an express rule making power is desirable and the
Judiciary will be consulted on the matter.

Proposal

8. Clause 14.4 provides that the court may make any order that it thinks fit for
giving relief in respect of the matter complained of. Clause 14.6 provides

2 Section 996(1) of the UKCA 2006.
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for an express rule making power on the Chief Justice in relation to unfair
prejudice proceedings under Part 14.

Allowing a member of an associated company to bring a statutory
derivative action on behalf of the company (“multiple derivative
action”)

Background

Statutory derivative action (“SDA”) provisions in Part IVAA of the CO
allow a member of a company to bring an action or intervene in proceedings
on behalf of the company in respect of “misfeasance” committed against the
company. “Misfeasance” means fraud, negligence, default in complying
with any statutory provision or rule of law or breach of duty. Unlike some
comparable jurisdictions®, only members of the company (vis-a-vis
members of a related company of the company) have standing under section
168BC(1) of the CO to seek leave to commence a SDA. In other words,
only “simple” derivative actions, as opposed to “multiple” derivative actions,
can be brought under the SDA provisions.

However, in a recent case Waddington Ltd v Chan Chun Hoo and Others®,
both the Court of Appeal and the Court of Final Appeal ruled that a
“multiple” derivative action is maintainable in Hong Kong under the
common law. The reasons for allowing members to bring a simple
derivative action also justify a multiple derivative action, as the wrongdoers'
control of both a parent company and its subsidiary can preclude the
subsidiary from taking action against the wrongdoers. Giving standing to a
member of the parent company to bring an action on behalf of the subsidiary
company is appropriate since the member may otherwise suffer a real loss if
no action on behalf of the subsidiary is taken. In addition to allowing a
multiple derivative action under the common law, the Court of Final Appeal
stated that it was appropriate for the CO to be amended to take in “multiple”
derivative actions as there was no justification for excluding them from the
statutory scheme.”

® For example, in Australia, provision is made (subject to leave of the court) for proceedings to be brought by a
person who is “a member... of the company or of a related body corporate (section 236(1)(a), ACA). New
Zealand has taken the same approach under NZCA, section 165(1)(a). In Canada, a complainant bringing a
derivative action may be a shareholder of the corporation or any of its affiliates and may sue on behalf of the
corporation or any of its subsidiaries (Canadian Business Corporations Act 1985, sections 238 and 239(1)). In
Singapore, the immediate members of the corporation and any other person who in the discretion of the court is a
proper person may apply for leave to sue on behalf of the relevant company (SCA, section 216A(1)).

[2006] 2 HKLRD 896; (2008) 11 HKCFAR 370.

5

Paragraph 26 of the Court of Final Appeal judgment per Ribeiro PJ.
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Following the Waddington case the SCCLR recommended that the SDA
provisions in the CO should be expanded to allow a multiple derivative
action by a shareholder of a parent company on behalf of a subsidiary or on
behalf of a second or lower tier subsidiary.

The Waddington case was concerned with a multiple derivative action in the
context of a parent-subsidiary relationship and the reasoning of the Court of
Final Appeal was discussed in that context. The same reasoning can
however be applied to situations where a member of a subsidiary seeks to
bring a derivative action on behalf of another subsidiary of the same holding
company.

Based on the SCCLR’s recommendation and in order to bring the position
of Hong Kong more in line with the legislation of comparable jurisdictions,
we propose to extend the scope of the SDA provisions to allow a member of
a related company to bring or to intervene in an action on behalf of the
company.

Proposal

Clause 14.13 will give standing to members of associated companies® and
thereby expand the scope of SDA to cover “multiple” derivative actions
which would provide a simple and effective mechanism for members of an
associated company to commence SDA on behalf of the company. The
proposal would further enhance the protection of the interests of minority
shareholders.

To expedite implementation of the amendments, the proposal on enabling
multiple statutory derivative actions will be incorporated into a Companies
(Amendment) Bill scheduled to be introduced into the LegCo in early 2010.

® An “associated company” in relation to a company (which includes both a company incorporated in Hong Kong
and a non-Hong Kong company) means any company that is (a) a subsidiary of the company; (b) a holding
company of the company; or (c) the subsidiary of such a holding company.
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PART 15

DISSOLUTION BY STRIKING OFF OR DEREGISTRATION

Introduction

1. At present, there are two ways in which a defunct company may be
dissolved without formally being wound up:

(a) striking off the register by the Registrar or by the court; or
(b) deregistration upon application to the Registrar.

2. There are two routes available for companies which have been dissolved to
be restored or reinstated to the register by application to the court under
sections 291(7) or 291AB(2) of the CO.*

3. Part 15 sets out provisions on striking off and deregistration of defunct
companies, restoration of companies that have been struck off or
deregistered, and related matters, including treatment of the property of
dissolved companies. The amendments aim at streamlining the existing
procedures for striking-off and restoration of companies while imposing
certain new requirements to prevent possible abuse of the deregistration
procedure.

e The significant changes to be introduced under this Part are highlighted
below:

(@) Extending the voluntary deregistration procedure to public
non-listed and guarantee companies with some exceptions;

(b) Imposing additional conditions for deregistration of defunct
companies;

(c) Streamlining the procedures for restoration of dissolved
companies by court order; and

! In the liquidation context, companies which have been dissolved pursuant to winding-up proceedings may, by
order of the court made under section 290 of the CO, have the dissolution declared void. The provisions will be
reviewed in Phase Il of the CO Rewrite exercise.
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(d) Introducing a new procedure of “administrative restoration” of a
dissolved company by the Registrar.

Significant Changes

()

Extending the voluntary deregistration procedure to public non-listed
and guarantee companies with some exceptions

Background

At present, an application may be made to the Registrar under section
291AA of the CO to deregister a private company if the following three
conditions are met:

(a) the company has not commenced operation or business or has not been
In operation or carried on business for 3 months;

(b) it has no outstanding liabilities;
(c) all the members agree to the deregistration.

The company will be dissolved upon deregistration without going through
the winding-up process.

There has been a suggestion that non-private companies, particularly small
guarantee companies which are social or community organisations, should
be allowed to deregister voluntarily. Currently, they cannot apply for
voluntary deregistration under section 291AA even if they satisfy the
conditions in paragraph 4 above. It would be costly for them to apply to
court for a members’ voluntary winding-up instead. It is noted that the UK
has extended the facility of voluntary striking-off procedure to public
companies under the UKCA 2006.°

2

3

A “no-objection” notice from the Commissioner of Inland Revenue certifying that the company has no
outstanding tax liabilities is required.

See section 1003 of UKCA 2006. This was proposed in UK Department of Trade and Industry, White Paper on
Company Law Reform (March 2005), paragraph 4.9.
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(b)

Proposal

We believe that flexibility should be allowed for small non-private
companies, particularly guarantee companies, to apply for voluntary
deregistration. However, it would not be prudent to allow listed companies
and certain categories of regulated businesses which have a public interest
nature and are subject to regulation by relevant authorities (such as banks,
insurance and securities companies, Mandatory Provident Fund Schemes
trustees) from applying for deregistration. As trust companies registered
under Part VIII of the Trustee Ordinance (Cap 29) may act as executors or
administrators of estates in respect of which it may not be easy to identify
all relevant beneficiaries, they should also be excluded from applying for
voluntary deregistration to avoid prejudicing the beneficiaries’ interests.

Clause 15.6 excludes listed companies and certain categories of businesses
from applying for voluntary deregistration. The conditions for applying
voluntary deregistration, particularly the requirement of consensus by all
members and the additional conditions proposed in section (b) below, would
prevent any possible abuse of the procedure by other public non-listed or
guarantee companies.

Imposing additional conditions for voluntary deregistration of defunct
companies

Background

As noted in paragraph 4 above, voluntary deregistration of private
companies may be allowed if certain conditions are met. There have been
cases where some companies applying for deregistration were parties to
legal proceedings or were in possession of immovable property in Hong
Kong with high maintenance costs attached (such as retaining walls). As a
consequence, the deregistration proved to have adverse impact on third
parties or the Government. For instance, the “deregistered” company
might have outstanding liabilities contingent upon the outcome of the legal
proceedings. The Government might have to bear high maintenance costs
as the immovable property became vested in the Government as bona
vacantia following dissolution of the company. To prevent the potential
abuse of the deregistration procedure, we are of the view that additional
conditions should be imposed on companies applying for deregistration.
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Proposal

9. Clauses 15.7 to 15.8 mainly restate the existing deregistration provisions
under section 291AA of the CO. Clause 15.7 imposes two additional
conditions for deregistration, namely that the applicant must confirm that
the company is not a party to any legal proceedings and that it has no
immovable property in Hong Kong. Any person who knowingly or
recklessly gives false or misleading information to the Registrar in an
application commits an offence.

(c) Streamlining the procedures for restoration of dissolved companies by
court order

Background

10. At present, there are two routes available for companies which have been
struck off or deregistered to be restored or reinstated to the register by
application to the court. They are respectively under sections 291(7) and
291AB(2) of the CO. The time of application for such a restoration or
reinstatement may be up to 20 years after the company’s dissolution.
These two routes are very similar in nature. They should be merged into
one procedure.

11. The current period of application (20 years) seems too lengthy. Under
section 292(3) of the CO, former directors of a dissolved company are only
obliged to keep the books and papers of the company for not less than 5
years after the dissolution. Although there are provisions in sections 291(7)
and 291AB(5) to the effect that a company restored or reinstated shall be
deemed to be continued in existence as if it had not been dissolved, an odd
situation may arise where a dissolved company is restored or reinstated to
the register more than 5 years from its dissolution when all its books and
papers were destroyed. Consideration should be given to shorten the
period of application.

Proposal

12.  Clauses 15.23 to 15.26 replaces the two existing routes in sections 291(7)
and 291AB(5) with one restoration procedure by court order. Where a
company has been struck off the register by the Registrar or deregistered
upon its own application, and thereby dissolved, any director or member or
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creditor of the company or any interested person, including the Government,
may make an application to the court for restoration of the company.

13.  The application period will be shortened to within 6 years of dissolution of
the company in general (Clause 15.24). However, where an application
is intended to enable a person to bring legal proceedings against the
company for damages for personal injury, the limitation period will not
apply. This will avoid jeopardising the interests of the deceased or injured
persons. Under Clause 15.16, the period for which former directors of a
dissolved company must keep the company’s books and papers will be
aligned to 6 years. It will reduce any uncertainty arising from the
restoration procedure.

(d) Introducing a new procedure of “administrative restoration” of a
dissolved company by the Registrar

Background

14. At present, where the Registrar has reasonable cause to believe that a
company is not carrying on business or in operation, she may adopt the
procedure set out in section 291 of the CO and strike the name of the
company off from the register. Under section 291(4), the procedure may
also be used where a company is being wound up and the Registrar has
reasonable cause to believe either that no liquidator is acting or that the
affairs of the company are fully wound up, and the returns required to be
made by the liquidator (under sections 239 and 248 of the CO) have not
been made for a period of six consecutive months.

15. There have been some cases where a company struck off seeks to be
restored on the ground that, contrary to the Registrar’s belief, it was actually
In operation or carrying on business at the time of its striking off. This
may occur because a company fails to file its annual returns, moves without
notifying the CR of a change of registered office and is unaware of the
proposed strike-off.> While restoration is often straightforward in such
circumstances as it is unlikely to be contested, it still requires an application
to the court. We believe that a simplified restoration procedure should be
introduced to allow companies to be restored to the register in
straightforward cases without the need for recourse to the court.

4
5

Companies which have been struck off or deregistered under the existing CO will be grandfathered.
Elaborate procedures are provided for in section 291 of the CO before a company is struck off and gazette notices
are published before any striking off.
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16.

17.

Proposal

Clauses 15.18 to 15.22 enable the Registrar to restore a company which has
been struck off under Clause 15.3 or 15.4 (where it appears that the
company is not in operation or carrying on business or, in the case of a
company being wound up, the circumstances in section 291(4) of the CO
apply). The Registrar may, on an application by a director or member of a
company, restore a company having being struck off by her. In this
connection, three conditions must be met:

(@) the company must be in operation or carrying on business at the time
its name was struck off;

(b) the applicant must bring up to date the company’s records kept by the
Registrar; and

(c) if the company has any immovable property situated in Hong Kong
which has become vested in the Government as bona vacantia, the
Government has no objection to the restoration.

The administrative restoration procedure does not apply to companies which
were deregistered upon applications to the Registrar. For those cases,
application for restoration should be made to the court under Clauses 15.23
to 15.24.

Other Changes

(@)

18.

Streamlining striking off procedure

The current process of striking off a company not in operation or carrying
on business under section 291 of the CO takes approximately 5.5 months to
complete. The Registrar must take the following steps before striking off a
company:

(@) send to the company by post a letter inquiring whether it is carrying on
business or in operation;

(b) if no answer is received within one month from the date of the first, the

Registrar should within 14 days send to the company a second letter by
registered post;
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19.

(b)

20.

(©)

21,

(c) if no answer is received within one month from the date of the second
letter, a notice will be published in the Gazette stating that at the
expiration of three months from the date of that notice, the company
will, unless cause is shown to the contrary, be struck off the register
and the company will be dissolved. The notice will also be sent to the
company by post.

Clauses 15.1 to 15.3 mainly restate the existing striking off procedure with
some streamlining. Clause 15.2 streamlines the procedure by
synchronising the publication of the Gazette notice with the sending of the
second letter. It will shorten the striking off procedure by about one
month’s time.

Requiring company to change name if it has been used by another
company upon restoration

Clause 15.28 supplements the existing restoration procedure. It requires a
company which is restored to the register by court order to change its name
within 28 days after restoration if the name has already been used by
another company or is otherwise prohibited from use under the Ordinance.
If the company does not change its name, the company and every
responsible person will be liable to a fine. The Registrar may substitute
the name with a name comprising its registered number with the words
“Company Registration Number” as the prefix. The provision addresses
the situation where a company fails to change its former name after
restoration where required to do so.

Reimbursing Government reasonable costs of disposal on restoration of
bona vacantia property

Clause 15.29 restates section 292A of the CO to provide that any property
vested in the Government as bona vacantia will be revested in the company
upon its restoration, subject to any liability, interest or claim that was
attached to the property. If the Registrar has disposed of the property, she
must pay the company the amount of the consideration, or if no
consideration was received, an amount equal to the value of the property.
A new provision is added in this clause to allow the Registrar to deduct
from the amount payable to the company the reasonable costs in connection
with the disposition of the property.
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PART 16

NON-HONG KONG COMPANIES

Introduction

Part 16 deals with companies incorporated outside Hong Kong which have
established a place of business in Hong Kong. It essentially restates the
existing Part XI of the CO which has been substantially amended by the
Companies (Amendment) Ordinance 2004, mainly with a view to
simplifying the filing requirements. No substantive amendment to the
existing registration regime of non-Hong Kong companies is proposed.
Nevertheless, we aim to improve the clarity of the provisions and make
them more user-friendly. Where appropriate, the procedural and technical
details concerning the registration of and returns to be made by non-Hong
Kong companies are moved to subsidiary legislation to facilitate updating of
the provisions in future.

The significant changes to be introduced under this Part are highlighted
below:

(@) Clarifying provisions for striking non-Hong Kong companies off
the register and their restoration to the register; and

(b) Modifying the penalty provisions to align with those of Hong
Kong incorporated companies.

Significant Changes

(@)

Clarifying provisions for striking non-Hong Kong companies off the
register and their restoration to the register

Background

At present, section 339A of the CO empowers the Registrar to remove the
name of a non-Hong Kong company from the register if there is reasonable
cause to believe that the company has ceased to have a place of business in
Hong Kong, by applying the CO provisions relating to the striking off of
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(b)

local defunct companies, with such adaptations as are necessary. Such a
legislative provision by way of reference is considered unsatisfactory and
may give rise to uncertainty as to which provisions would apply. For
example, whether there is a right for a non-Hong Kong company that has
been struck off the register or its directors or members to apply for its
restoration to the register. To avoid such uncertainty, express provisions
are introduced in Part 16 to clarify the matters.

Proposal

Clauses 16.23 to 16.28 expressly set out the steps that the Registrar should
take before striking a non-Hong Kong company off the register, the
procedures for a director or member of a non-Hong Kong company that has
been struck off the register to apply to the Registrar for its restoration to the
register, and the conditions for granting such an application.

Modifying the penalty provisions to align with those of Hong Kong
incorporated companies

Background

Section 340 of the CO imposes liability on a non-Hong Kong company that
Is in default of any provisions under Part X1 as well as every officer or agent
of that company who authorises or permits the default. Under the Twelfth
Schedule to the CO, a fine of up to $50,000 (level 5) may be imposed
summarily upon any of these persons and a daily default fine of $700 may
also be imposed for any continued default in compliance with these
provisions. The imposition of a uniform level of penalty for different types
of offences is considered unsatisfactory. It would also result in an offence
of similar nature being subject to different penalty levels, depending on
whether the company is a locally incorporated or a non-Hong Kong
company.

Proposal

The offence provisions are set out in individual clauses of Part 16. The
penalty levels are generally aligned with comparable offence provisions for
Hong Kong incorporated companies.
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Other Changes

(@)

(b)

Moving certain procedural details to subsidiary legislation

Currently, the procedural and technical details concerning the registration of
and returns to be made by non-Hong Kong companies are set out in sections
333, 334 and 335 of the CO. These include the particulars to be contained
in the applications or returns and the accompanying documents. Such
procedural or technical details are likely to require updating over time. To
facilitate future updating, they should be moved from primary into
subsidiary legislation.

Clause 16.31 empowers the Financial Secretary to make regulations to
prescribe certain procedural and technical details. Such details include,
among others:

(@) the particulars to be contained in applications for registration of
non-Hong Kong companies and the documents to accompany such
applications;

(b) the particulars to be contained in annual returns or returns of change of
certain particulars by registered non-Hong Kong companies and the
documents to accompany such returns; and

(c) the documents to accompany a notice of the termination of the
authorisation of an authorised representative by a registered non-Hong
Kong company to the Registrar.

Clarifying provisions on change of corporate name of non-Hong Kong
companies

At present, section 335(2) of the CO requires a non-Hong Kong company to
notify the Registrar of any change of its corporate name. The provision is
fairly general. There may be uncertainty as to whether notification is
required in certain scenarios, such as where there is a change to the
registered name of the company in its place of incorporation without a
change in the translation appearing on our register which is being used as
the company’s corporate name in Hong Kong. Clause 16.5 clarifies the
notification requirements in various scenarios relating to the change of
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corporate name of non-Hong Kong companies. Clause 16.6 clarifies the
registration procedures for change of corporate name.
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PART 17

COMAPNIES NOT FORMED, BUT REGISTRABLE, UNDER THIS

ORDINANCE

Introduction

Part 17 deals with companies not formed under the new Ordinance or a
former Companies Ordinance but eligible to be registered under the new
Ordinance. It mainly restates, with some modifications, Part IX of the CO,
except sections 324 and 325. Part IX provides for the registration of
companies (consisting of one or more members) which are/have been
formed in pursuance of any Ordinance other than the CO or a former CO
(i.,e. Companies Ordinance 1865 and Companies Ordinance 1911); or
otherwise constituted according to law. Sections 324 and 325 are closely
related to sections 181 and 186 of the CO on winding-up and will be tackled
in Phase Il of the CO rewrite exercise together with other winding-up
related provisions.

There is no significant change to be introduced under this Part.
Nevertheless, we have taken the opportunity to remove the archaic
provisions on “joint stock company” under sections 310 to 312 of the CO as
there does not appear to be a practical need for them.

Proposed Changes

Removing archaic provisions on “joint stock company”

3.

At present, under section 310 of the CO, a joint stock company with limited
liability, formed pursuant to any Ordinance (other than the CO or any of its
predecessors), or letters patent, or being otherwise duly constituted
according to law, and consisting of one or more members, may at any time
register under the CO as a company limited by shares. A joint stock
company is defined in section 311 of the CO as “a company having a
permanent paid-up or nominal share capital of fixed amount divided into
shares, also of fixed amount, or held and transferable as stock, or divided
and held partly in one way and partly in the other, and formed on the
principle of having for its members the holders of those shares or that stock,
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and no other persons...”. Section 312 sets out the requirements for
registration by such a company.

The origin of sections 310 to 312 of the CO can be traced back to the CO
enacted in Hong Kong in 1911, presumably as a transplantation from the
UK Companies (Consolidation) Act 1908. The UK provisions were aimed,
in part, at allowing joint stock companies formed under the earlier Joint
Stock Companies Acts to register as a company under the subsequent UK
Companies Acts. The UK Joint Stock Companies Acts did not apply in
Hong Kong, and there was no equivalent legislation in Hong Kong. The
only incorporated "joint stock companies” that could be in existence in
Hong Kong would be companies incorporated under the Companies
Ordinances (of 1865, 1911 and 1932) (which are excluded from the scope of
sections 310 to 312 under section 310(1)(a)) or joint stock companies
incorporated under some other Ordinances in Hong Kong, or Acts of
Parliament or letters patent applicable to Hong Kong.

We have done research in order to find out if there are still in existence in
Hong Kong any limited liability joint stock companies incorporated under
an Ordinance (other than the CO or any of its predecessors), an Act of
Parliament which has application to Hong Kong, or letters patent. As far
as can be ascertained, no such company exists.

The position with regard to unincorporated joint stock companies is less
certain although the chances of such companies being in existence are rather
remote. If there had been any such companies in existence which wished
to register under the CO, they would have done so by now.

On the basis of the above, and for the sake of simplicity, we consider it
justified to have the set of complicated rules on registration of joint stock
companies removed from the CB. If, despite the remote possibility, there
are still in existence some unincorporated joint stock companies, they could
simply dissolve the company and incorporate as a new one if they wish to
become a company under the new Ordinance.
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PART 18

COMMUNICATIONS TO AND BY COMPANIES

Introduction

1. Part 18 introduces a new set of rules governing communications between a
company and its members, debenture holders, and other persons in
electronic or hard copy form. The rules, modelled on similar provisions in
the UKCA 2006, will also facilitate communications sent by companies
(particularly listed companies) to their shareholders by means of a website.
Some of the proposed changes will be incorporated into a Companies
(Amendment) Bill to be introduced into the LegCo in early 2010, so that
they can be implemented ahead of the CO rewrite exercise.

2. The Part also restates section 356 of the CO regarding service of documents
on a company (Clause 18.7) and adopts regulations 133 (notice given by a
company to the joint holders of a share) and 134 (notice given by a
company to the persons entitled to a share in consequence of the death or
bankruptcy of a member) in Table A of the First Schedule to the CO to be
the default rules in the CB (Clauses 18.15 and 18.16).

e The significant changes to be introduced under this Part are highlighted
below:

(a) Setting out the rules governing communications to and by
companies in electronic form; and

(b) Facilitating communications sent by companies to their members
by means of a website

1 Sections 1144 to 1148 of and Schedules 4 and 5 to the UKCA 2006.
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Significant Changes

(@)

Setting out the rules for communications with companies in electronic
form

Background

As a result of the rapid growth of new information technology over recent
years, communications by electronic means have presented opportunities to
reduce costs and increase the efficiency of communications with companies.
In this regard, both the CO and Electronic Transactions Ordinance (Cap 553)
(“ETO”) contain some general provisions which enable electronic
communications with companies. Specifically, Regulation 1 of Table A in
the First Schedule to the CO provides that, wherever any provision of Table
A (except a provision for appointment of a proxy) requires that a
communication as between a company, its directors or members be effected
In writing, the requirement may be satisfied by the communication being
given in the form of an electronic record if the person to whom the
communication is given consents to it being given to him in that form.”

The ETO is permissive and facilitatory in nature, and where applicable, it
confers on electronic records the same legal status as that of their
paper-based counterparts. However, consent of the recipient is required for
receiving electronic records. Under the ETO (section 15), where neither
the provider nor the recipient of information is (or is acting on behalf of) a
government entity, if the recipient consents to the information being given
in the form of an electronic record, then sections 5 and 5A of the ETO shall
apply (unless otherwise specifically excepted or excluded by reason of
sections 11(1), 13, 14 and 16(1) of the ETO). Section 5 of the ETO
provides that if a rule of law requires or permits information to be given in
writing, the use of electronic records satisfies the rule of law if the
information contained in the records is accessible so as to be usable for
subsequent reference. Section 5A of the ETO further provides that if a rule
of law requires or permits a document to be served on a person by personal
service or by post, the service of the document in the form of an electronic
record to an information system designated by the recipient satisfies the rule
of law if the information contained in the records is accessible so as to be
usable for subsequent reference.

2 This provision was inserted into regulation 1, effective for companies adopting Table A on or after 13 February

2004.
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5. However, while section 23 of the CO provides that the articles of a company
shall have effect as a contract between the company and each member and
shall be deemed to contain covenants on the part of the company and of
each member to observe all the provisions of the articles, it is unlikely that a
provision in the articles in the form of Regulation 1 of Table A would itself
be sufficient to constitute a consent on the part of the recipient for the
purposes of the ETO.

6. Furthermore, there is a lack of ground rules in the CO, which
comprehensively deal with electronic communications (as well as
non-electronic communications)® to or by companies. There is a need to
provide a set of comprehensive rules in the CB to govern electronic
communications to and by companies in order to encourage more
widespread use of electronic communications in Hong Kong.

Proposal

7. Division 3 (Clauses 18.8 to 18.10) contains provisions dealing with
communications from natural persons to a company. Clause 18.8 deals
with documents or information sent to the company in electronic form. It
provides that a document may be sent to a company in electronic form if the
company has so agreed, generally or specially, or is regarded as having so
agreed under a provision of the CB. There are provisions in Part 12 of the
CB which deem the company to have agreed to receive a document sent in
electronic form. For example, under Clause 12.14, if a company has given
an electronic address when sending to its members a document containing
or accompanying a proposed written resolution, it is regarded as having
agreed that any document or information relating to that resolution may be
sent by electronic means to that address. Clauses 12.29(2) and 12.61
contain similar provisions in respect of a notice calling a meeting and an
instrument of proxy or an invitation to appoint a proxy in relation to a
meeting respectively.

8. Division 4 (Clauses 18.11 to 18.13) contains provisions dealing with
communications by a company to other persons (whether a company or
natural person). Clause 18.11 provides that a document may be sent by a

® There are some provisions in the CO which deal with non-electronic communications with a company under the
CO, such as section 356 (service of documents on company), section 338 (service of documents on non-Hong
Kong company), regulations 132 (notice given by a company to its member), 133 (notice given by a company to
the joint holders of a share) and 134 (notice given by a company to the persons entitled to a share in consequence of
the death or bankruptcy of a member) of Table A in the First Schedule of the CO.
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company to another person in electronic form if the recipient has agreed,
generally or specifically, that it be sent in electronic form or, where the
recipient is a company, is regarded as having so agreed under a provision of
the CB. Under Clause 18.3, a document is deemed to have been received
by the recipient 48 hours after it is sent by electronic means, or any longer
period as specified in the company’s articles (for members), instrument
creating the debenture (for debenture holders) or any other agreement (for
other persons).

9.  Any person who has agreed to receive electronic communications may
revoke the agreement at any time. Under Clause 18.2, the agreement may
be revoked by the recipient by giving a notice of revocation of at least 7
days or such longer period as specified in the articles of association (for
members), instrument creating the debenture (for debenture holders) or any
other agreement (for other persons).

10. Clauses 18.8 and 18.11 also provide for the manner of authentication of a
document sent in electronic form. A document will be sufficiently
authenticated if the sender’s identity is confirmed in a manner specified by
the recipient or where no such manner has been specified, the
communication contains or is accompanied by a statement of the sender’s
identity and the recipient has no reason to doubt the truth of the statement.

11. It should be noted that a document in electronic form may also be sent by
hand or by post (e.g. by sending a diskette or CD containing the document
in electronic form).

(b) Facilitating communications sent by companies to their members by
means of website

Background

12. At present, the CO requires companies to send to every shareholder the full
annual report and accounts or a summary version thereof. Unless the
shareholder positively opts for electronic communication, this must be in
paper. Recent amendments to the Listing Rules® have allowed a listed
company, subject to the applicable laws in its home jurisdiction, to send
corporate communications to its shareholders by making them available on
the listed company's website if the shareholders agree, or are deemed to

* See Main Board Listing Rule 2.07A and GEM Rule 16.04(2A) which came into effect on 1 January 2009.
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13.

have so agreed. In the absence of enabling provisions in the CO, listed
companies which are incorporated in Hong Kong would not be able to make
use of such flexibility. There is a need to amend the law so that companies
incorporated in Hong Kong can take advantage of the new procedure
relating to website communications as companies incorporated outside
Hong Kong .

Proposal

Clause 18.13 provides that a company may communicate with its members,
debenture holders and other persons by means of a website, if so permitted
by its articles or a members’ resolution and if the recipient consents to the
use of website communications. If the recipients are members or
debenture holders, they will be taken to have agreed to receive information
from the company via a website if they have been asked individually for
their acceptance and have not responded within 28 days of the company’s
request. Where a member or debenture holder has not agreed to accept
website  communications, the company may not ask the member or
debenture holder again within a period of 12 months. Companies are
required to notify intended recipients each time material is published on a
website. The document or information should be available on the website
throughout the period specified by the applicable provision of the CB, or
where no such period is specified, a period of 28 days.

Other Changes

()

14,

Providing members and debenture holders a right to require hard copy
version of documents

Clause 18.17 allows the members or debenture holders to require
information to be provided in hard copy form within 28 days from the date
of receipt of a document otherwise than in hard copy form. This will
enable a member or debenture holder to obtain a paper copy of the
document in case of temporary failure to access the document through the
website or other electronic devices. A company is required to send a paper
copy of the document or information within 21 days of receiving the request;
or if the document or information requires an action to be taken by the
member or debenture holder on or before a date, at least 7 days before that
date. If the company fails to comply with the request, the company and
every responsible person will be liable to a fine.
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(b)

15.

16.

Stating rules for communications with company in hard copy and other
agreed forms

Clauses 18.9 and 18.12 state the existing practice that a document may be
sent to a company or by a company to another person in hard copy form by
hand or by post. If the recipient is a company, the document can be sent to
the company’s registered office, an address specified by the company, or an
address authorised or required under the relevant provision of the CB.
Clause 18.5 lists the addresses to which a company may send documents to
other persons. Where the company does not have the intended recipient’s
address as specified in Clause 18.5, the company may use the recipient’s
last known address.

Clauses 18.10 and 18.14 provide that communications between a company
and another person may be effected by any other means as agreed between
the parties. These provisions contemplate oral communications and such
other kinds of communications as may be developed in the future arising
from new information and telecommunications technologies.
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